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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.   Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed and 

                                                 
1 Schmi dt  v.  Nor t her n St at es Power  Co. ,  No.  2005AP1677,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  28,  2006) .   
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r emanded t he deci s i on of  t he Cl ar k Count y Ci r cui t  Cour t ,  Jon M.  

Counsel l ,  Judge.   The ci r cui t  cour t  det er mi ned on summar y 

j udgment  t hat  t he s i x- year  st at ut e of  l i mi t at i ons bar r ed Ral ph 

and Kar l i ne Schmi dt ' s ( Schmi dt s)  c l ai ms.   See Wi s.  St at .  

§ 893. 52 ( 2003- 04) . 2  The ci r cui t  cour t  al so concl uded at  summar y 

j udgment  t hat  t he Schmi dt s '  c l ai ms wer e bar r ed by t he f i l ed r at e 

doct r i ne. 3  The cour t  of  appeal s r ever sed and r emanded,  and 

Nor t her n St at es Power  Company d/ b/ a Xcel  Ener gy ( Nor t her n 

St at es) ,  pet i t i oned t hi s cour t  f or  r evi ew.   We af f i r m t he cour t  

of  appeal s '  deci s i on.  

¶2 The Schmi dt s f i l ed act i on i n 2001 agai nst  Nor t her n 

St at es al l egi ng t hat  " st r ay vol t age"  at t r i but abl e t o Nor t her n 

St at es caused damage t o t he heal t h and pr oduct i v i t y of  t hei r  

dai r y her d. 4  
                                                 

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.   Sect i on 893. 52 r eads:  

An act i on,  not  ar i s i ng on cont r act ,  t o r ecover  
damages f or  an i nj ur y t o r eal  or  per sonal  pr oper t y 
shal l  be commenced wi t hi n 6 year s af t er  t he cause of  
act i on accr ues or  be bar r ed,  except  i n t he case wher e 
a di f f er ent  per i od i s expr essl y pr escr i bed.  

3 The f i l ed r at e doct r i ne i s al so known as t he f i l ed t ar i f f  
doct r i ne.   Met r o E.  Ct r .  f or  Condi t i oni ng & Heal t h v.  Qwest  
Commc' ns I nt ' l ,  I nc. ,  294 F. 3d 924,  927 ( 7t h Ci r .  2002) .   " [ I t ]  
pr ohi bi t s a pl ai nt i f f  f r om cl ai mi ng a l ower  r at e t han t he one 
f i l ed by a r egul at ed ent i t y wi t h t he appr opr i at e r egul at or y 
agency because t he f i l ed r at e al one gover ns t he r el at i onshi p 
bet ween t he par t i es. "   Pr ent i ce v.  Ti t l e I ns.  Co.  of  Mi nn. ,  176 
Wi s.  2d 714,  721,  500 N. W. 2d 658 ( 1993) .    

4 The Publ i c Ser vi ce Commi ssi on of  Wi sconsi n ( PSC) ,  
i nvest i gat ed and i mpl ement ed st andar ds r egar di ng " st r ay vol t age 
and i t s ef f ect  on l i vest ock"  i n 1989 and updat ed i t s f i ndi ngs i n 
1990 and 1996.   I t  concl uded:  
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¶3 Thi s appeal  pr esent s t he f ol l owi ng t wo i ssues:   Fi r st ,  

we must  deci de whet her  t he summar y j udgment  r ecor d compel s us t o 

concl ude as a mat t er  of  l aw t hat  t he st at ut e of  l i mi t at i ons bar s 

t he pl ai nt i f f s '  c l ai ms.   Nor t her n St at es asser t s t hat  t he 

Schmi dt s '  c l ai ms ar e t i me bar r ed because t he summar y j udgment  

r ecor d shows t hey " di scover ed"  t hei r  i nj ur y and i t s cause i n 

1993 but  di d not  br i ng t hei r  c l ai m unt i l  November  13,  2001,  

whi ch i s over  s i x year s l at er .   The Schmi dt s asser t  t hat ,  whi l e 

t he r ecor d r ef l ect s t hat  t hey suspect ed ear l y on t hat  st r ay 

vol t age was negat i vel y af f ect i ng t hei r  cows,  t hey di d not  have 

an obj ect i ve bel i ef  t hat  st r ay vol t age f r om Nor t her n St at es was 

t he cause of  t hei r  i nj ur y unt i l  much l at er .   We hol d t hat  wher e 

t he undi sput ed f act s l ead t o mor e t han one r easonabl e i nf er ence 

about  when di scover y occur r ed,  summar y j udgment  i s not  pr oper .   

Her e,  mor e t han one r easonabl e i nf er ence about  when di scover y 

occur r ed may be dr awn f r om t he undi sput ed f act s i n t he summar y 

                                                                                                                                                             
' St r ay '  vol t age i s a speci al  case of  vol t age i n whi ch 
t he neut r al  t o ear t h vol t age i s pr esent  acr oss poi nt s 
( gener al l y gr ounded met al  obj ect s)  i n whi ch a cur r ent  
f l ow i s pr oduced when an ani mal  comes i nt o cont act  
wi t h t hem.  .  .  .  [ T] hese cont act  poi nt s can i ncl ude 
any t wo conduct i ve poi nt s whi ch t he ani mal  may 
si mul t aneousl y cont act  t o compl et e a c i r cui t  whi ch 
al l ows cur r ent  t o f l ow.    

PSC Docket  05- EI - 106,  at  5 ( Amended Or der ) .  
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j udgment  r ecor d. 5  Ther ef or e,  summar y j udgment  i s not  

appr opr i at e.   

¶4 Second,  we must  deci de whet her  t he f i l ed r at e doct r i ne 

pr ecl udes t he pl ai nt i f f s '  common- l aw t or t  c l ai ms as a mat t er  of  

l aw.   Nor t her n St at es asser t s t hat  i t s  f i l ed t ar i f f  " gi ves r i se 

t o an af f i r mat i ve obl i gat i on of  [ Nor t her n St at es] ,  i f ——and onl y 

i f ——t he st r ay vol t age exceeds"  one mi l l i amper e i n t he " cow 

cont act "  ar ea due t o of f - f ar m sour ces.   Nor t her n St at es,  

t her ef or e,  concl udes t hat  i f  no evi dence shows a measur ement  

gr eat er  t han one mi l l i amper e,  i t  cannot  be l i abl e because i t  

woul d be a v i ol at i on of  t he f i l ed r at e doct r i ne f or  Nor t her n 

St at es t o act  when i t  does not  have an obl i gat i on t o act  under  

i t s t ar i f f .   The Schmi dt s c l ai m t hat  t he " st r ay vol t age t ar i f f "  

st at es not hi ng about  damages f or  st r ay vol t age and does not  

pr ovi de a l i mi t at i on of  l i abi l i t y  f or  st r ay vol t age.   Rat her ,  

t he Schmi dt s ar gue t hat  t he t ar i f f  addr esses t he ci r cumst ances 

under  whi ch a consumer  may ask Nor t her n St at es t o t est  f or  st r ay  

vol t age and when Nor t her n St at es i s obl i gat ed t o pr ovi de a 

r educt i on of  st r ay vol t age.   We hol d t hat  t he f i l ed r at e 

doct r i ne does not  bar  t he pl ai nt i f f s '  c l ai ms because ( 1)  t he 

                                                 
5 Gumz v.  Nor t her n St at es Power  Co. ,  ( No.  2005AP1424) ,  2007 

WI  135,  __ Wi s.  2d __,  __ N. W. 2d __,  i s al so r el eased t oday.   
Bot h cases consi der  t he appl i cat i on of  t he di scover y r ul e i n t he 
cont ext  of  st r ay vol t age,  but  t hese cases consi der  di f f er ent  
aspect s of  t he di scover y r ul e.   Gumz i s pr i mar i l y concer ned wi t h 
whet her ,  as a mat t er  of  l aw,  t he pl ai nt i f f s wer e r easonabl y 
di l i gent  i n at t empt i ng t o di scover  t hei r  i nj ur y and i t s cause 
wher eas t hi s case i s pr i mar i l y concer ned wi t h when,  as a mat t er  
of  l aw,  t he Schmi dt s act ual l y di scover ed t hei r  i nj ur y and i t s 
cause.    
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Schmi dt s do not  seek a " pr i v i l ege"  wi t hi n t he meani ng of  t he 

f i l ed r at e doct r i ne and ( 2)  as s t at ed i n Hof f mann, 6 conf or mance 

wi t h t he Publ i c Ser vi ce Commi ssi on of  Wi sconsi n' s ( PSC)  f i ndi ngs 

does not  abol i sh Nor t her n St at es'  common- l aw dut y of  or di nar y 

car e.   

I  

¶5 I n 1978,  t he Schmi dt s pur chased a dai r y f ar m i n Cl ar k 

Count y,  Wi sconsi n.   They began exper i enci ng pr obl ems wi t h t hei r  

dai r y her d soon af t er  t hey pur chased t he f ar m.   Thei r  cows,  

i ncl udi ng new cows br ought  t o t he f ar m,  devel oped pr obl ems such 

as mast i t i s ,  udder  def or mi t i es,  knee ai l ment s,  br eedi ng 

di f f i cul t i es,  l ow appet i t e,  l ow mi l k pr oduct i on,  and unusual l y 

hi gh mor t al i t y.  These pr obl ems cont i nued t o var yi ng degr ees 

t hr ough 2001 when t hey f i l ed t hei r  c l ai m agai nst  Nor t her n 

St at es.    

¶6 I n t he f al l  of  1992,  t he Schmi dt s wer e exper i enci ng 

pr obl ems wi t h t hei r  her d and " r eachi ng f or  r easons. "   Accor di ng 

t o Mr s.  Schmi dt ,  " somebody suggest ed t hat  we shoul d cal l  t he 

power  company f or  st r ay vol t age,  so we cal l ed t he power  

company .  .  .  . "   On November  24,  1992,  a r epr esent at i ve f r om 

Nor t her n St at es came t o t he Schmi dt s '  f ar m t o " at t empt  t o det ect  

and cor r ect  neut r al - t o- ear t h or  st r ay vol t age concer ns. " 7  

                                                 
6 Hof f mann v.  Wi sconsi n El ec.  Power  Co. ,  2003 WI  64,  262 

Wi s.  2d 264,  664 N. W. 2d 55.  

7 The r ecor d cont ai ns a per mi ssi on f or m,  ent i t l ed " Agr eement  
t o Per f or m a Neut r al - t o- Ear t h Vol t age I nvest i gat i on. "   The f or m 
i s s i gned by Ral ph Schmi dt  and dat ed 11/ 24/ 92.  
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Nor t her n St at es t ook vol t age r eadi ngs,  but  i t  di d not  f i nd of f -

f ar m sour ces causi ng mor e t han one mi l l i amper e,  t he " l evel  of  

concer n"  set  by t he PSC8 i n t he " cow cont act " 9 ar ea.   

Accor di ngl y,  Nor t her n St at es t ol d t he Schmi dt s t hat  t hey di d not  

have a pr obl em wi t h st r ay vol t age,  and t hey " woul d never  have 

t hi s pr obl em because [ t he Schmi dt s]  have pl ast i c  wat er  l i nes. "   

Nor t her n St at es concl uded,  " no cor r ect i ve act i on [ was]  needed. "  

¶7 I n t he spr i ng of  1993,  t he Schmi dt s agai n cont act ed 

Nor t her n St at es because t hey " had a mi ser abl e wi nt er . "   The 

Schmi dt s t ol d Nor t her n St at es t her e has " t o be somet hi ng wr ong. "   

Dur i ng t he wi nt er ,  a number  of  cows di ed,  acqui r ed mast i t i s ,  and 

exhi bi t ed t r oubl i ng behavi or ,  such as st ompi ng,  s l oppi ng at  

dr i nki ng cups,  and not  eat i ng or  dr i nki ng.   Not hi ng i n t he 

r ecor d i ndi cat es Nor t her n St at es r et ur ned t o t he f ar m t o conduct  

mor e st r ay vol t age anal ysi s i n r esponse t o t hi s cal l .   Dur i ng 

                                                 
8 " The ' l evel  of  concer n'  above whi ch cor r ect i ve or  

mi t i gat i ve act i on shoul d be t aken i f  pr oduct i on or  behavi or al  
pr obl ems exi st  i s  one mi l l i amper e st eady st at e i n t he ' cow 
cont act '  ar eas. "   PSC Docket  05- EI - 106,  at  4 ( Suppl ement al  
Fi ndi ngs) .   I n PSC Docket  05- EI - 115,  t he PSC cl ar i f i ed t he 
" l evel  of  concer n"  by concl udi ng t hat  bot h t he f ar mer  and t he 
ut i l i t y  shar e equal  r esponsi bi l i t y  f or  st r ay vol t age.   
Ther ef or e,  t he l evel  of  concer n i s t wo mi l l i amper e:  t he f ar mer  
i s r esponsi bl e f or  hal f ,  and t he ut i l i t y  i s  r esponsi bl e f or  
keepi ng i t s cont r i but i on of  st r ay vol t age t o one mi l l i amper e or  
l ess.   PSC Docket  05- EI - 115,  at  10- 11.  

9 " The most  i mpor t ant  measur ement  ar eas ar e ' cow cont act '  
ar eas wher e t he ani mal  can si mul t aneousl y access t wo poi nt s of  
di f f er ent  vol t age of  suf f i c i ent  magni t ude t o cause an 
obj ect i onabl e cur r ent  t o f l ow t hr ough t he ani mal .   These ' cow 
cont act '  poi nt s or  ar eas pr i mar i l y i ncl ude t he mi l k i ng,  f eed and 
wat er i ng ar eas. "   PSC Docket  05- EI - 106,  at  8 ( Amended Or der ) .  
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t hi s t i me,  t he Schmi dt s al so cal l ed t hei r  vet er i nar i an t o t r eat  

t hei r  cows.   Al t hough t he r ecor d does not  gi ve an exact  dat e,  

t he Schmi dt s r epl aced t hei r  el ect r i c wat er  t anks wi t h pl ast i c 

t anks somet i me i n 1993,  and at  some poi nt ,  t he Schmi dt s at t ached 

r ubber  t i r es t o t hei r  f eed bunks.   

¶8 Al so i n t he spr i ng of  1993,  a r epr esent at i ve f r om 

Dai r y Ser vi ces checked t he Schmi dt s '  mi l k i ng syst em.   Af t er  

usi ng a " met er  of  some sor t , "  he t ol d t he Schmi dt s,  " you' ve got  

some cur r ent  pr obl ems her e"  and " [ y] ou shoul d have somebody 

check t hi s out . "   The Dai r y Ser vi ces r epr esent at i ve suggest ed 

t hat  t he Schmi dt s cont act  Nor t her n St at es and Br i an Van Er t  

( Van Er t ) ,  an el ect r i c i an. 10   

¶9 Lat er  i n t he spr i ng of  1993,  t he Schmi dt s hi r ed 

Van Er t  t o r ewi r e t he " whol e f ar m and upgr ade[ ]  al l  t he wi r i ng"  

of  t hei r  on- f ar m or  i nt er nal  syst em.   The Schmi dt s al so asked 

Van Er t  t o assess whet her  t hey had pr obl ems wi t h st r ay vol t age.   

Van Er t  concl uded t hat  t he Schmi dt s had a pr obl em wi t h st r ay 

vol t age,  and he t hought  t he pr obl em was f r om Nor t her n St at es.   

Van Er t  cal l ed Nor t her n St at es and t ol d t hem he " di d not  t hi nk 

                                                 
10 The summar y j udgment  r ecor d does not  pr ovi de a c l ear  

expl anat i on of  Van Er t ' s  qual i f i cat i ons.   I t  cont ai ns no r esume,  
pr evi ous wor k exper i ence,  and does not  def i ni t i vel y st at e t hat  
he i s a mast er  el ect r i c i an.   The onl y ment i on of  hi s 
qual i f i cat i ons ar i ses out  of  t he deposi t i on quest i oni ng of  Mr s.  
Schmi dt  who answer ed " yes"  as t o whet her  Van Er t  was a mast er  
el ect r i c i an.   Thi s i s unl i ke mast er  el ect r i c i an Schmi dt ;  t he 
r ecor d cont ai ns s i gni f i cant  i nf or mat i on r egar di ng hi s 
qual i f i cat i ons.   I t  i ncl udes a det ai l ed r esume,  wor k exper i ence,  
and a compr ehensi ve r epor t  est abl i shi ng hi s f i ndi ngs r egar di ng 
t he Schmi dt s '  f ar m.   See ¶20 f or  a di scussi on of  t he f act s  
per t ai ni ng t o mast er  el ect r i c i an Schmi dt .   
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t he t r ansf or mer  was l ar ge enough"  and t hat  " pr obl ems st ar t ed 

when neut r al  f el l  t o [ t he]  gr ound i n Sept .  of  1992. "    

¶10 On Jul y 1 and Jul y 22,  1993,  Nor t her n St at es r et ur ned 

t o t he Schmi dt s '  f ar m t o do st r ay vol t age anal ysi s.   However ,  

nei t her  t est  showed t hat  of f - f ar m sour ces caused vol t age 

measur ement s t o exceed t he " l evel  of  concer n"  i n t he " cow 

cont act "  ar ea.  

¶11 I n an August  26,  1993,  l et t er  t o t he Schmi dt s  f r om 

Nor t her n St at es,  Nor t her n St at es i nf or med t he Schmi dt s t hat  i t  

woul d be doi ng " some mor e gr oundi ng wor k on t he l i nes west "  of  

t he Schmi dt s on Count y Hi ghway C,  and i t  st at ed t hat  Nor t her n 

St at es pl anned t o do some deep gr oundi ng near  t he Schmi dt s t he 

week of  August  30,  1993.   The l et t er  al so st at ed,  " [ Nor t her n 

St at es]  woul d l i ke t o get  t oget her  af t er  t hi s i s compl et ed and 

set  up anot her  r ecor di ng sessi on at  your  f ar m t o det er mi ne i f  

t he ef f or t  has had any posi t i ve ef f ect s. "   The l et t er  al so 

i ndi cat ed t hat  Mr .  Schmi dt  had asked t o see some of  t he pr evi ous  

t est  r esul t s,  but  he was t ol d by Nor t her n St at es t o make t hi s 

r equest  i n wr i t i ng.  

¶12 On August  30,  1993,  t he Schmi dt s wr ot e a l et t er  t o 

Nor t her n St at es and r equest ed t he " t est  r esul t s f r om t he moni t or  

set  up i n t he bar n. "   Speci f i cal l y,  t he Schmi dt s r equest ed 

vol t age- t est i ng r esul t s f r om November  24,  1992,  Jul y 1,  1993,  

and Jul y 22,  1993.  

¶13 Somet i me bet ween t he August  30,  1993,  l et t er  and 

Sept ember  15,  1993,  Mr .  Schmi dt  cal l ed t he Nor t her n St at es 

di st r i ct  manager  i n Abbot sf or d,  Wi sconsi n.   Accor di ng t o Mr .  
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Schmi dt ,  " I  t ol d hi m I  want ed t o be r el eased"  f r om Nor t her n 

St at es'  el ect r i cal  ser vi ces. 11  Mr .  Schmi dt  t ol d Nor t her n St at es 

he want ed somet hi ng done;  " I ' ve got  t he t est  r esul t s.   I ' m goi ng 

t o an at t or ney. "   The di st r i ct  manager ,  however ,  asked Mr .  

Schmi dt  t o " gi ve hi m a f ew days, "  and t he di st r i ct  manager  sai d 

t hat  he had a " new man on t he bl ock. "  

¶14 On Sept ember  15,  1993,  t wo Nor t her n St at es 

r epr esent at i ves came t o t he Schmi dt s '  f ar m and conduct ed anot her  

st r ay vol t age anal ysi s.   On t hi s dat e,  t hey f ound of f - f ar m 

sour ces t hat  caused vol t age measur ement s t o exceed t he " l evel  of  

concer n"  i n t he " cow cont act "  ar ea.   Nor t her n St at es asser t s 

t hat  t hese r esul t s occur r ed because i t  t est ed under  a 

hypot het i cal  s i t uat i on.   I t  st at ed,  " [ t ] o det er mi ne 

' hypot het i cal '  scenar i os,  [ Nor t her n St at es]  t empor ar i l y  bonded 

t he Schmi dt s '  gr oundi ng syst em t o bar n st anchi on st eel . "   I n 

t hi s t empor ar y and hypot het i cal  condi t i on,  t he cow cont act  

measur ement  di d exceed 0. 512 vol t  60 Hz st eady st at e f or  t est s 

done i n 1993,  whi ch was over  t he " l evel  of  concer n"  expr essed i n 

Nor t her n St at es'  t ar i f f  at  t hat  t i me.   Nor t her n St at es asser t ed,  

" [ a] t  no t i me di d [ Nor t her n St at es]  measur e st eady st at e cont act  

vol t age above t he ' l evel  of  concer n'  expr essed by t he 

                                                 
11 The " r el ease"  t hat  Mr .  Schmi dt  sought  woul d enabl e hi m t o 

be r el eased f r om Nor t her n St at es '  ser vi ces and r ecei ve ser vi ce 
f r om Cl ar k El ect r i c whose el ect r i c l i ne i s l ess t han a hal f  mi l e 
away.  

12 The 0. 5 vol t ,  AC,  RMS,  st eady st at e acr oss a 500- ohm 
r esi st or  i n t he cow cont act  ar ea i s equi val ent  t o t he one-
mi l l i amper e " l evel  of  concer n"  set  by t he PSC.  
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PSC[ ]  .  .  .  dur i ng nor mal  f ar m oper at i ons. "   I t  appear s Nor t her n 

St at es and t he Schmi dt s di scussed i nst al l i ng an equi pot ent i al  

pl ane13 somet i me ar ound t hi s Sept ember  15,  1993,  t est i ng.   Mr .  

Schmi dt  sai d,  " af t er  t hey t est ed i t ,  t hey sai d t hey' d pay f or  

[ t he equi pot ent i al  pl ane]  compl et el y. "   Nor t her n St at es asser t s  

t hat  i t  i nst al l ed t he equi pot ent i al  pl ane,  al ong wi t h r epl aci ng 

some pr i mar y neut r al  conduct or  and i mpr ovi ng some gr oundi ng,  " t o 

el i mi nat e t he possi bi l i t y  of  exceedi ng t he ' l evel  of  concer n'  

had t he f ar mer  i nt ent i onal l y or  i nadver t ent l y bonded hi s  

el ect r i cal  gr oundi ng syst em t o t he bar n st anchi on st eel . "  

¶15 On Sept ember  21,  1993,  Mr .  Schmi dt  s i gned a document  

ent i t l ed,  " St r ay Vol t age Reduct i on Agr eement , "  whi ch l i s t ed 

" Equi pot ent i al  Pl ane"  under  modi f i cat i ons.   An i nvoi ce dat ed 

Oct ober  27,  1993,  r ef er ences t he i nst al l at i on of  an 

equi pot ent i al  pl ane.   Af t er  t he equi pot ent i al  pl ane 

i nst al l at i on,  Nor t her n St at es conduct ed anot her  st r ay vol t age 

anal ysi s on November  2,  1993.   The t est  f ound no of f - f ar m 

sour ces causi ng mor e t han one mi l l i amper e,  t he " l evel  of  

concer n, "  i n t he " cow cont act "  ar ea.   The her d showed 

i mpr ovement s af t er  Nor t her n St at es i nst al l ed t he equi pot ent i al  

pl ane.   However ,  t he cows'  heal t h " gr adual l y"  began t o decl i ne 

                                                 
13 " [ A] n equi pot ent i al  pl ane may r educe t r adi t i onal  st r ay 

vol t age as measur ed by cow cont act  poi nt s. "   Hof f mann,  262 
Wi s.  2d 264,  ¶4.   Under  § 8. 0( d)  of  Nor t her n St at es'  t ar i f f ,  
Nor t her n St at es shoul d onl y act  t o r educe st r ay vol t age,  i . e. ,  
i nst al l  equi pment  t o r educe st r ay vol t age,  when st r ay vol t age 
exceeds t he " l evel  of  concer n"  under  nor mal  oper at i ng 
condi t i ons.   
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agai n dur i ng t he spr i ng of  1994,  and by 1997,  t he Schmi dt s '  her d 

exhi bi t ed s i mi l ar  pr obl ems as bef or e.   Fr om t he f al l  of  1993 

unt i l  1997,  t he Schmi dt s had no cont act  wi t h Nor t her n St at es.  

¶16 I n 1997,  Nor t her n St at es cont act ed t he Schmi dt s t o 

i nf or m t hem i t  was goi ng t o put  a " new l i ne i n. "   Nor t her n 

St at es i ncr eased t he si ze of  t he neut r al  l i ne,  and t he Schmi dt s 

descr i bed t hi ngs as " bad went  t o wor st . "   Accor di ng t o Mr .  

Schmi dt ,  " [ b] y [ 19] 97,  when t hey put  t hat  new l i ne i n.   That  - -  

t hat ' s when i t  r eal l y went  bad.   Bef or e t hat  i t  was i f f y.   You 

know,  t her e was t i mes when I  t hought  i t  was t her e but  I  di dn' t  

know what  t o do about  i t . "  

¶17 I n December  of  1998,  t he Schmi dt s wer e st i l l  havi ng 

si gni f i cant  pr obl ems wi t h t hei r  her d.   Mr .  Schmi dt  agai n 

cont act ed Nor t her n St at es f or  addi t i onal  t est i ng and began t o 

i nqui r e about  an i sol at or . 14  On December  21 and December  30,  

1998,  Nor t her n St at es t est ed and f ound no of f - f ar m sour ces 

causi ng mor e t han one mi l l i amper e,  t he " l evel  of  concer n, "  i n 

t he " cow cont act "  ar ea.  

¶18 I n Januar y or  Febr uar y of  1999,  Nor t her n St at es 

i nst al l ed t he i sol at or .   The Schmi dt s not i ced a " [ d] r ast i c 

i mpr ovement  f or  a coupl e mont hs, "  but  i n t he spr i ng of  1999,  

" [ t ] er r i bl e st uf f "  began t o occur .   Sever al  cows,  hei f er s,  and 

cal ves di ed i n t he spr i ng and summer  of  1999.    

                                                 
14 Neut r al  i sol at i on i s a met hod of  separ at i ng t he pr i mar y 

and secondar y neut r al s.   Separ at i on at t empt s t o pr event  any of f -
f ar m sour ces of  st r ay vol t age f r om appear i ng i n a " cow cont act "  
ar ea.   PSC Docket  05- EI - 115,  at  15.    
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¶19 I n t he spr i ng of  2000,  t he Schmi dt s cont act ed Nor t her n 

St at es t o conduct  st r ay vol t age t est i ng.   On Mar ch 14,  2000,  

Nor t her n St at es agai n t est ed and f ound no of f - f ar m sour ces 

causi ng mor e t han one mi l l i amper e,  t he " l evel  of  concer n, "  i n 

t he " cow cont act "  ar ea.   Al so,  i n t he spr i ng of  2000,  t he 

Schmi dt s '  vet er i nar i an,  Dr .  Jackson,  eval uat ed t hei r  her d.   He 

t ol d t he Schmi dt s,  " get  t hem out  of  t he bar n.   Br i ng t hem i n t o 

mi l k t hem and put  t hem out si de t he r est  of  t he t i me.   I t ' s  st r ay 

vol t age. "   Mr .  Schmi dt  t ol d a Nor t her n St at es r epr esent at i ve 

about  hi s vet er i nar i an' s opi ni on and r ecommendat i ons.   Accor di ng 

t o Mr .  Schmi dt ,  i n r esponse t o t he vet er i nar i an' s opi ni on,  t he 

Nor t her n St at es'  r epr esent at i ve t ol d Mr .  Schmi dt  t o " get  a 

di f f er ent  vet . "    

¶20 I n t he summer  of  2001,  t he Schmi dt s hi r ed mast er  

el ect r i c i an Wi l l i am Schmi dt 15 t o conduct  st r ay vol t age anal ysi s.   

Unl i ke Van Er t ,  t he r ecor d i s c l ear  t hat  mast er  el ect r i c i an 

Schmi dt  had ext ensi ve exper i ence wi t h st r ay vol t age t est i ng and 

anal ysi s.   Mast er  el ect r i c i an Schmi dt  began st r ay vol t age wor k 

on dai r y f ar ms i n 1985.   Over  t i me,  he began t o use mor e 

" el abor at e r ecor di ng"  equi pment  f or  st r ay vol t age t est i ng,  and 

by June of  2002,  t he maj or i t y of  hi s t i me was devot ed t o st r ay 

vol t age t est i ng and anal ysi s.   Mast er  el ect r i c i an Schmi dt  

gener at ed a compr ehensi ve f i ve- page r epor t  f or  t he Schmi dt s on 

November  3,  2001.   He concl uded,  " t he l evel s of  st r ay vol t age 

                                                 
15 The r ecor d cont ai ns no evi dence t hat  Wi l l i am Schmi dt  i s 

r el at ed t o Ral ph and Kar l i ne Schmi dt .  
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ar e subst ant i al  enough t o cr eat e t he sympt oms seen i n t he 

Schmi dt ' s dai r y her d. "   He al so concl uded t hat  t he di sconnect ed 

wi r e down t he r oad coul d cont r i but e t o much hi gher  l evel s of  

st r ay vol t age dur i ng wi ndy condi t i ons,  and t he i sol at i on 

pr ovi ded by Nor t her n St at es'  i sol at or  was i nadequat e.   I n 

addi t i on,  he concl uded t hat  t he pr i mar y and secondar y gr ound 

r ods wer e much t oo cl ose t o each ot her ,  and t he uni t  coul d have 

been l eaki ng.   I n shor t ,  mast er  el ect r i c i an Schmi dt  r ecommended 

t hat  Nor t her n St at es conver t  t he s i ngl e- phase l i ne pr ovi di ng 

el ect r i c i t y t o t he f ar m t o a " Del t a"  or  t o a " Phase t o Phase"  

oper at i on.    

¶21 On November  13,  2001,  t he Schmi dt s f i l ed t hi s l awsui t  

agai nst  Nor t her n St at es.   The i ni t i al  compl ai nt  al l eged cl ai ms 

of  negl i gence,  st r i ct  l i abi l i t y ,  nui sance,  t r espass,  and 

vi ol at i ons of  Wi s.  St at .  chs.  196 and 197,  and t he Wi s.  Admi n.  

Code § PSC 114.   An amended compl ai nt ,  f i l ed Oct ober  14,  2003,  

r emoved t he cl ai m of  t r espass. 16  Nor t her n St at es deni ed t he 

al l egat i ons and asser t ed sever al  af f i r mat i ve def enses.   I n 

addi t i on,  Nor t her n St at es moved f or  summar y j udgment  based upon 

t he st at ut e of  l i mi t at i ons and t he f i l ed r at e doct r i ne.    

¶22 The ci r cui t  cour t  gr ant ed summar y j udgment .   I t  

concl uded t hat  t he appl i cabl e s i x- year  st at ut e of  l i mi t at i ons 

bar r ed t he Schmi dt s '  c l ai ms because t he Schmi dt s di scover ed 

                                                 
16 The compl ai nt  i ni t i al l y  i ncl uded August  and Joanne Heeg,  

t he Schmi dt s '  nei ghbor s.   However ,  t he c i r cui t  cour t  gr ant ed 
Nor t her n St at es'  mot i on t o separ at e t he Schmi dt s  and t he Heegs'  
c l ai ms.  
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t hei r  i nj ur y and i t s cause i n 1993.   The ci r cui t  cour t  r easoned 

t hat  i n 1993 a vet er i nar i an17 and el ect r i c i an t ol d t he Schmi dt s 

t hey had a st r ay vol t age pr obl em due t o Nor t her n St at es.   

Mor eover ,  t he c i r cui t  cour t ,  r el y i ng on t he deposi t i on t est i mony 

of  Mr .  Schmi dt ,  concl uded t hat  t he Schmi dt s di scover ed t hei r  

i nj ur y and i t s cause i n 1993. 18  I n addi t i on,  t he c i r cui t  cour t  

concl uded t hat  r egar dl ess of  t he st at ut e of  l i mi t at i ons,  t he 

f i l ed r at e doct r i ne al so bar r ed t he Schmi dt s '  c l ai ms.    

¶23 I n an unpubl i shed deci s i on,  t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t  on bot h i ssues.   On t he st at ut e of  

l i mi t at i ons i ssue,  i t  concl uded t hat  t he f act s do not  suppor t  

onl y one r easonabl e concl usi on about  when di scover y occur r ed.   

The cour t  of  appeal s r easoned t hat  " [ e] ven i f  i t  i s  r easonabl e 

t o i nf er  t hat  t he Schmi dt s knew or  shoul d have known pr i or  t o 

1995 t hat  st r ay vol t age was pr esent  on t hei r  f ar m,  t hat  does not  

necessar i l y  mean t hat  t hey al so shoul d have known t hat  Nor t her n 

St at es was t he cause of  t he pr obl em, "  gi ven Nor t her n St at es'  

negat i ve t est  r esul t s.   Wi t h r espect  t o t he f i l ed r at e doct r i ne,  

t he cour t  of  appeal s r easoned t hat  even t hough Nor t her n St at es 

had f i l ed a t ar i f f ,  whi ch descr i bed i t s pol i c i es and pr ocedur es 

                                                 
17 We f i nd not hi ng i n t he r ecor d t o suppor t  t he asser t i on 

t hat  a vet er i nar i an t ol d t he Schmi dt s i n 1993 t hat  t hey had a 
st r ay vol t age pr obl em.   However ,  a r epr esent at i ve f r om Dai r y  
Ser vi ces di d t el l  t he Schmi dt s ar ound t hi s t i me t hat  " you' ve got  
some cur r ent  pr obl ems her e"  and " [ y] ou shoul d have somebody 
check t hi s out . "    

18 See f oot not e 24 f or  r el evant  por t i ons of  Mr .  Schmi dt ' s 
deposi t i on t est i mony.  
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f or  r espondi ng t o cust omer  compl ai nt s r egar di ng st r ay vol t age,  

t he t ar i f f  does not  al l ow t he ut i l i t y  t o c i r cumvent  Hof f mann v.  

Wi sconsi n El ect r i c Power  Co. ,  2003 WI  64,  262 Wi s.  2d 264,  664 

N. W. 2d 55. 19   

I I  

¶24 Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 

N. W. 2d 816 ( 1987) .   Thi s cour t  appl i es t he same st andar ds as 

t hose used by t he c i r cui t  cour t .   Ver dol j ak v.  Mosi nee Paper  

Cor p. ,  200 Wi s.  2d 624,  630,  547 N. W. 2d 602 ( 1996) .   These 

st andar ds ar e set  f or t h i n Wi s.  St at .  § 802. 08.   Summar y 

j udgment  i s appr opr i at e onl y wher e t her e i s no genui ne i ssue of  

mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw.   Li nvi l l e v.  Ci t y of  Janesvi l l e,  184 Wi s.  2d 705,  

714,  516 N. W. 2d 427 ( 1994) .   A f act ual  i ssue i s " genui ne"  i f  t he 

evi dence i s such t hat  a r easonabl e j ur y coul d r et ur n a ver di ct  

i n f avor  of  t he nonmovi ng par t y .   Baxt er  v.  Wi sconsi n Dep' t  of  

Nat ur al  Res. ,  165 Wi s.  2d 298,  312,  477 N. W. 2d 648 ( Ct .  App.  

1991) .   A " mat er i al  f act "  i s  one t hat  i s " of  consequence t o t he 

mer i t s of  t he l i t i gat i on. "   I n r e Mi chael  R. B. ,  175 Wi s.  2d 713,  

724,  499 N. W. 2d 641 ( 1993) .   " Any r easonabl e doubt  as t o t he 

exi st ence of  a genui ne i ssue of  mat er i al  f act  must  be r esol ved 

                                                 
19 I n Hof f mann,  t he Wi sconsi n Supr eme Cour t  concl uded t hat  

t he absence of  cur r ent  above t he PSC- est abl i shed " l evel  of  
concer n"  does not  pr ecl ude a f ar mer  f r om r ecover i ng damages f r om 
a ut i l i t y  f or  st r ay vol t age i nj ur i es at t r i but abl e t o t he 
ut i l i t y .   See Hof f mann,  262 Wi s.  2d 264.    
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agai nst  t he movi ng par t y"  f or  summar y j udgment .   Heck & Paet ow 

Cl ai m Ser v. ,  I nc.  v.  Heck,  93 Wi s.  2d 349,  356,  286 N. W. 2d 831 

( 1980) .     

¶25 " The quest i on of  whet her  t he f i l ed r at e doct r i ne 

shi el ds t he def endant s f r om l i abi l i t y  i s  a quest i on of  l aw. "   

Pr ent i ce v.  Ti t l e I ns.  Co.  of  Mi nn. ,  176 Wi s.  2d 714,  721,  500 

N. W. 2d 658 ( 1993) .   Thi s cour t  deci des quest i ons of  l aw 

i ndependent l y of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   

I d.  

I I I  

¶26 Nor t her n St at es c l ai ms t he Schmi dt s di scover ed t hei r  

i nj ur y and i t s cause i n 1993.   Because t he Schmi dt s f i l ed t hei r  

sui t  on November  13,  2001,  Nor t her n St at es asser t s t hat  t he 

appl i cabl e s i x- year  st at ut e of  l i mi t at i ons bar s t he Schmi dt s '  

c l ai ms.   Nor t her n St at es ar gues t hat  Mr .  Schmi dt ' s own t est i mony 

demonst r at es an obj ect i ve bel i ef  t hat  st r ay vol t age f r om 

Nor t her n St at es was i nj ur i ng hi s her d i n 1993.   The Schmi dt s 

t ake i ssue wi t h t hat  asser t i on.   We concl ude t hat  di f f er ent  

r easonabl e i nf er ences about  when di scover y occur r ed can be dr awn 

f r om t he undi sput ed f act s i n t he summar y j udgment  r ecor d.   As a 

r esul t ,  t he c i r cui t  cour t  er r oneousl y det er mi ned as a mat t er  of  

l aw t hat  di scover y occur r ed i n 1993.   

¶27 Sect i on 893. 52 of  t he Wi sconsi n St at ut es pr escr i bes a 

s i x- year  st at ut e of  l i mi t at i ons f or  an act i on t hat  ar i ses out  of  

an i nj ur y t o pr oper t y.   Under  Wi s.  St at .  § 893. 52,  a cause of  

act i on accr ues when t he pl ai nt i f f  di scover s,  or  wi t h r easonabl e 

di l i gence shoul d have di scover ed,  t he i nj ur y and t hat  t he 
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def endant ' s conduct  pr obabl y caused t hat  i nj ur y.   Bor el l o v.  

Uni t ed St at es Oi l  Co. ,  130 Wi s.  2d 397,  411,  388 N. W. 2d 140 

( 1986) ;  see al so Hansen v.  A. H.  Robi ns Co. ,  I nc. ,  113 

Wi s.  2d 550,  560,  335 N. W. 2d 578 ( 1983) .   Thi s cour t  appl i es t he 

di scover y r ul e t o " st r ay vol t age cases. "   See Kol pi n v.  Pi oneer  

Power  & Li ght  Co. ,  I nc. ,  162 Wi s.  2d 1,  25,  469 N. W. 2d 595 

( 1991) .   Di scover y occur s when t he pl ai nt i f f  has i nf or mat i on 

t hat  woul d const i t ut e t he basi s f or  an obj ect i ve bel i ef  as t o 

hi s or  her  i nj ur y and i t s cause.   Cl aypool  v.  Levi n,  209 

Wi s.  2d 284,  300,  562 N. W. 2d 584 ( 1997) ;  see al so Kol pi n,  162 

Wi s.  2d at  20- 21.   

¶28 However ,  a pl ai nt i f f ' s  subj ect i ve or  unsubst ant i at ed 

l ay bel i ef  does not  const i t ut e di scover y.   Cl aypool ,  209 

Wi s.  2d at  300.   Even i f  t he pl ai nt i f f  knew of  hi s or  her  i nj ur y 

and had a " suspi c i on or  a hunch"  as t o i t s cause,  di scover y does 

not  occur  unt i l  t he pl ai nt i f f  has an obj ect i ve basi s r egar dl ess 

of  whet her  her  hunch l at er  pr oves t o be cor r ect .   Bor el l o,  130 

Wi s.  2d at  414.   Wher e t he cause and ef f ect  r el at i onshi p i s not  

r eadi l y appar ent ,  a l ayper son' s  subj ect i ve bel i ef  of  t he cause 

i s not  suf f i c i ent  t o st ar t  t he st at ut e of  l i mi t at i ons r unni ng.   

I d.  at  412.    

¶29 Thi s cour t  had t he oppor t uni t y t o exami ne and appl y 

t he di scover y r ul e i n t he cont ext  of  summar y j udgment  i n 

Cl aypool  and Cl ar k. 20  Bef or e t hi s cour t  can concl ude as a mat t er  

of  l aw when di scover y has occur r ed,  i t  must  det er mi ne whet her  

                                                 
20 Cl ar k v.  Er dmann,  161 Wi s.  2d 428,  468 N. W. 2d 18 ( 1991) .  
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r easonabl e i nf er ences wi t h r egar d t o when di scover y occur r ed can 

be dr awn f r om t he undi sput ed f act s i n t he r ecor d.   See Camer on 

v.  Ci t y of  Mi l waukee,  102 Wi s.  2d 448,  459,  307 N. W. 2d 164 

( 1981) .   I f  conf l i c t i ng r esul t s can be r eached,  summar y j udgment  

i s not  appr opr i at e.   I d.      

¶30 I n Cl ar k,  Dr .  Er dmann per f or med cor r ect i ve sur ger y on 

Ruby Cl ar k ' s r i ght  f oot  i n August  of  1981.   Cl ar k,  161 

Wi s.  2d at  433.   Cl ar k began t o have post - oper at i ve pr obl ems 

wi t h her  r i ght  f oot ,  and as a r esul t ,  she consul t ed a number  of  

ot her  doct or s,  i ncl udi ng Doct or s Davey and Kur l and,  bet ween 

Apr i l  1982 and Apr i l  1985.   I d.  at  434- 35.   I n Sept ember  of  

1985,  a t eam,  f r om t he same cl i ni c as Dr .  Er dmann,  per f or med 

sur ger y t o cor r ect  Cl ar k ' s r i ght  f oot .   I d.  at  435.   Cl ar k knew 

t hi s sur ger y was t o cor r ect  Dr .  Er dmann' s f ai l ed sur ger y;  she 

st at ed t hat  af t er  she spoke t o Doct or s Davey and Kur l and i n 1984 

and Apr i l  of  1985,  she r eal i zed her  f oot  was i n bad shape and 

t hat  i t  was Dr .  Er dmann' s f aul t .   I d.   Cl ar k f i l ed sui t  i n 

Febr uar y 1987.   Thi s cour t  concl uded t hat ,  as a mat t er  of  l aw,  

Cl ar k had an obj ect i ve bel i ef  i n 1985 as t o her  i nj ur y and i t s 

cause.   I d.  at  449.   The cour t  r easoned t hat  Cl ar k obt ai ned 

ver i f i cat i on f r om Doct or s Davey and Kur l and t hat  her  f i r st  

sur ger y was unsuccessf ul .   The cour t  st at ed,  " [ t ] her e bei ng no 

f act ual  di sput es or  compet i ng i nf er ences t o be dr awn, "  summar y 

j udgment  was appr opr i at e.   I d.  at  448- 49.  

¶31 I n Cl aypool ,  t he pl ai nt i f f  was ur gent l y admi t t ed t o 

t he hospi t al  because she suf f er ed f r om a number  of  sympt oms,  

whi ch i ncl uded pr obl ems wi t h her  v i s i on.   Cl aypool ,  209 Wi s.  2d 
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at  287.   Bet ween Mar ch and Apr i l  of  1989,  Dr .  Levi n t r eat ed 

Cl aypool ' s eyes;  however ,  she was per manent l y bl i nd by Mar ch 8,  

1989.   I d.  at  287- 88.   On Apr i l  10,  1989,  f our  days af t er  her  

r el ease f r om t he hospi t al ,  Cl aypool  r et ai ned counsel ,  but  af t er  

much del ay,  he concl uded t hat  no sui t  coul d be f i l ed.   I d.  at  

288.   I n 1993,  anot her  l awyer  det er mi ned t hat  a v i abl e medi cal  

mal pr act i ce c l ai m exi st ed.   I d.   Cl aypool  commenced her  l awsui t  

wel l  beyond t he t hr ee- year  st at ut e of  l i mi t at i ons.   I d.  at  289-

91.   Thi s cour t  concl uded t hat  summar y j udgment  was appr opr i at e 

because Mr s.  Cl aypool  di scover ed or  shoul d have di scover ed her  

i nj ur y bet ween Mar ch and Apr i l  of  1989. 21  I d.  at  291- 302.   The 

cour t  f ound t hat  Cl aypool  ent er ed t he hospi t al  wi t h v i s i on 

pr obl ems,  was t r eat ed by Dr .  Lev i n f or  appr oxi mat el y one mont h,  

l ef t  t he hospi t al  per manent l y bl i nd,  and r et ai ned counsel  

shor t l y af t er  she l ef t  t he hospi t al .   I d.  at  302.   Based upon 

t hose f act s,  and despi t e r ecei v i ng i ncor r ect  l egal  advi ce,  t hi s 

cour t  concl uded t hat  Mr s.  Cl aypool  had an obj ect i ve basi s as t o 

her  i nj ur y and i t s cause i n Mar ch or  ear l y Apr i l  of  1989.   I d.  

at  303.  

¶32 I n bot h Cl ar k  and Cl aypool ,  t hi s  cour t  det er mi ned t hat  

t he st at ut e of  l i mi t at i ons bar r ed t he pl ai nt i f f ' s  c l ai ms.   The 

undi sput ed f act s l ed t o but  one r easonabl e i nf er ence about  when 

                                                 
21 The ci r cui t  cour t  concl uded,  " t he undi sput ed f act s can 

l ead t o but  one r easonabl e i nf er ence,  t hat  i s ,  i n t he exer ci se 
of  r easonabl e di l i gence pl ai nt i f f s shoul d have di scover ed t he 
pr obabl e cause of  t he i nj ur y wi t hi n a r easonabl y shor t  per i od of  
t i me af t er  t he i nj ur y. "   Cl aypool  v.  Levi n,  209 Wi s.  2d 284,  
289,  562 N. W. 2d 584 ( 1997) .  
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di scover y occur r ed.   As a r esul t ,  summar y j udgment  was 

appr opr i at e.     

¶33 Thi s cour t  appl i ed t he di scover y r ul e t o a " st r ay 

vol t age"  case i n Kol pi n. 22  Even t hough t he j ur y concl uded t hat  

di scover y occur r ed or  shoul d have occur r ed pr i or  t o Febr uar y 17,  

1981,  t hi s cour t  concl uded,  as a mat t er  of  l aw,  t hat  di scover y 

di d not  occur  pr i or  t o Febr uar y 17,  1981.   Much l i ke t he 

Schmi dt s,  t he Kol pi ns began t o not i ce st r ange behavi or  i n t hei r  

cat t l e,  such as cows r ef usi ng t o eat ,  l appi ng at  t hei r  

" wat er er s, "  pr oduci ng l ess mi l k,  and exper i enci ng an i ncr eased 

i nci dence of  mast i t i s .   The Kol pi ns cal l ed t hei r  vet er i nar i an 

who suggest ed t hey cont act  some exper t s,  but  nei t her  t he 

equi pment  exper t  nor  t he st at e vet er i nar i an coul d f i nd any 

equi pment  pr obl ems.   Kol pi n,  162 Wi s.  2d at  11- 12.  

¶34 Mr .  Kol pi n bought  a vol t met er  ar ound 1980 because of  

some ar t i c l es he r ead on st r ay vol t age.   I d.  at  12.   Af t er  

di scover i ng ver y hi gh vol t age r eadi ngs i n hi s mi l k i ng par l or ,  

Kol pi n cal l ed an el ect r i c i an i n 1980 t o i nvest i gat e,  but  t he 

el ect r i c i an di d not  know what  t hey meant  and suggest ed t hat  

Kol pi n cal l  t he el ect r i c company.   I d.   A r epr esent at i ve f r om 

t he el ect r i c company came t o t he Kol pi n f ar m,  but  he di d not  

know how or  wher e t o measur e f or  st r ay vol t age.   I d.   The PSC 

al so sent  a r epr esent at i ve t o t he f ar m.   Whi l e he di d suggest  

changes t o el ect r i cal  mot or s and ci r cui t r y,  whi ch t he Kol pi ns 

                                                 
22 Kol pi n v.  Pi oneer  Power  & Li ght  Co. ,  I nc. ,  162 Wi s.  2d 1,  

469 N. W. 2d 595 ( 1991) .  
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i mpl ement ed,  he di d not  i ndi cat e whet her  t hey had a st r ay 

vol t age pr obl em.   I d.  at  12- 13.    

¶35 I n t he spr i ng of  1980,  t he el ect r i c company changed 

i t s di st r i but i on syst em by " dr i v i ng i n t went y addi t i onal  

gr oundi ng r ods on t he di st r i but i on l i ne t hat  ser ved t he f ar m. "   

I d.  at  13.   Whi l e t he vol t age l evel s i n t he bar n dr opped 

si gni f i cant l y,  t he cows'  behavi or  and mi l k pr oduct i on di d not  

change.   I d.   I n Sept ember  of  1983,  t he Kol pi ns hi r ed an 

el ect r i cal  cont r act or  wi t h a backgr ound i n " st r ay vol t age. "   I d.  

at  13- 14.   The Kol pi ns i nst al l ed an el ect r oni c gr oundi ng devi ce 

i n November  of  1983.   I d.  at  14.   Fol l owi ng t he i nst al l at i on of  

t he gr oundi ng syst em,  mi l k pr oduct i on qui ckl y bot t omed out  but  

t hen i ncr eased t o a l evel  equi val ent  t o bef or e t he pr obl ems 

ar ose,  and t he cows'  behavi or  r et ur ned t o nor mal .   I d.   Kol pi n 

t est i f i ed,  " we wer en' t  sur e i t  was st r ay vol t age or  what  i t  was 

unt i l  1983,  when t he gr oundi ng syst em was i nst al l ed and t he 

vol t age l evel s dr opped t o t hei r  l owest  l evel . "   I d.   On Januar y 

16,  1986,  t he Kol pi ns wr ot e a l et t er  t o t he manuf act ur er  of  t he 

gr oundi ng syst em:  " We ar e ver y pl eased wi t h t he r esul t s of  your  

el ect r oni c gr oundi ng syst em i n r educi ng t he st r ay vol t age caused 

by our  power  company' s i nabi l i t y  t o ef f ect i vel y gr ound t hei r  

pr i mar y neut r al  syst em. "   I d.    

¶36 The Kol pi ns f i l ed sui t  on Febr uar y 17,  1987,  on 

t heor i es of  negl i gence,  st r i ct  l i abi l i t y ,  and nui sance.   I d.   

The j ur y af f i r mat i vel y f ound t hat  t he Kol pi ns knew or  shoul d 

have known,  wi t h t he exer ci se of  r easonabl e car e,  pr i or  t o 

Febr uar y 17,  1981,  t hat  Pi oneer ' s el ect r i cal  di s t r i but i on syst em 
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was a cause of  damage t o t hei r  dai r y oper at i on.   I d.  at  15.   

Thi s cour t  concl uded as a mat t er  of  l aw t hat  t he j ur y shoul d 

have answer ed " no"  t o t hi s quest i on i nst ead of  " yes. "   I d.  at  

27.   The cour t  r easoned t hat  whi l e t he Kol pi ns wer e " awar e of  

t he concept  of  st r ay vol t age"  by 1980 and had a hunch t hat  st r ay 

vol t age was t hei r  pr obl em,  t hey coul d not  t el l  whet her  i t  was 

at t r i but abl e t o Pi oneer .   I d.  at  26.   The cour t  concl uded,  

" [ o] nce t he pr obl em was r emedi ed,  t he Kol pi ns obj ect i vel y knew 

t hat  Pi oneer ' s di st r i but i on syst em"  was t he cause of  t hei r  

pr obl em.   I d.   " [ T] he Kol pi ns di d not  di scover ,  or  wi t h t he 

exer ci se of  r easonabl e car e shoul d not  have di scover ed,  pr i or  t o 

Febr uar y 17,  1981,  t hat  Pi oneer ' s el ect r i cal  di s t r i but i on syst em 

was a cause of  damage t o t hei r  dai r y oper at i on. "   I d.  at  27.   

¶37 Unl i ke i n Cl ar k and Cl aypool ,  i n t he pr esent  case t he 

undi sput ed f act s l ead t o mor e t han one r easonabl e i nf er ence 

about  when di scover y occur r ed.   I n Kol pi n,  t he pl ai nt i f f  

obt ai ned ver i f i cat i on23 t hat  hi s hunch was cor r ect ,  and onl y one 

r easonabl e i nf er ence exi st ed about  whet her  di scover y i ndeed 

occur r ed i n November  of  1983.   I n t hi s case,  however ,  compet i ng 

i nf er ences exi st  as t o whet her  di scover y occur r ed i n 1993.   

Reasonabl e i nf er ences dr awn f r om t he undi sput ed f act s i n t he 

r ecor d coul d l ead a f i nder  of  f act  t o concl ude t hat  di scover y 

occur r ed i n 1993 or  t he f act - f i nder  coul d come t o a di f f er ent  

                                                 
23 Thi s shoul d not  be const r ued t o mean t hat  an exper t  i s  

r equi r ed f or  ver i f i cat i on.   See Fr i t z v.  McGr at h,  146 
Wi s.  2d 681,  690,  431 N. W. 2d 751 ( Ct .  App.  1988)  ( concl udi ng 
t hat  an exper t  opi ni on i s not  a pr er equi s i t e t o di scover y) .   
Ver i f i cat i on may occur  i n many f or ms.    
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concl usi on.   Ther ef or e,  summar y j udgment  i s not  appr opr i at e i n 

t hi s case.   

¶38 Nor t her n St at es r easonabl y ar gues t hat  t he Schmi dt s 

had an obj ect i ve basi s as t o t hei r  i nj ur y and i t s cause i n 1993.   

I t  r el i es on t he f ol l owi ng f act s:  I n 1993,  t he Schmi dt s '  dai r y 

consul t ant  ur ged t hem t o cal l  an el ect r i c i an because he t hought  

t hey had " some vol t age pr obl ems. "   The Schmi dt s cont act ed a 

pr i vat e el ect r i c i an t o conduct  st r ay vol t age t est i ng.   Van Er t  

concl uded t hat  t he Schmi dt s had a st r ay vol t age pr obl em and 

t hought  t he pr obl em was f r om Nor t her n St at es.   He suggest ed a 

l ar ger  t r ansf or mer  and st at ed " pr obl ems st ar t ed when neut r al  

f el l  t o [ t he]  gr ound i n Sept .  of  1992. "   Nor t her n St at es 

asser t s,  " Mr .  Schmi dt ' s deposi t i on t est i mony makes cl ear  t hat  he 

knew or  shoul d have known t hat  hi s i nj ur y exi st ed as ear l y as 

1992 and t hat  he was ' cer t ai n'  he knew t he cause of  t he 

i nj ur y. " 24   

                                                 
24 I n r esponse t o deposi t i on quest i oni ng,  Mr .  Schmi dt  

t est i f i ed as f ol l ows:  

Q:  Okay.   Fr om your  st udy of  some of  t he mat er i al s 
back i n ' 93,  you wer e awar e t hat  st r ay vol t age coul d 
be a pr obl em,  t r ue? 

A:  Tr ue.  

Q:  You wer e conf i dent  i n ' 93 t hat  st r ay vol t age was a 
pr obl em f or  you,  t r ue? 

A:  Yes.  

Q:  You wer e conf i dent  t hat  [ i t ]  was comi ng f r om NSP,  
t r ue? 

A:  Yes,  I  guess.  
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¶39 One r easonabl e i nf er ence dr awn f r om t hese f act s i s 

t hat  t he Schmi dt s di d i ndeed di scover  t hei r  i nj ur y and i t s cause 

i n 1993.   However ,  anot her  r easonabl e i nf er ence dr awn f r om t hese 

f act s i s t hat  t he Schmi dt s wer e specul at i ng t hey had a st r ay 

vol t age pr obl em i n 1993 and onl y had a hunch as t o i t s cause.   

I n addi t i on t o Mr .  Schmi dt ' s  deposi t i on t est i mony ci t ed by 

Nor t her n St at es,  Mr .  Schmi dt  al so t est i f i ed t hat  " [ b] y [ 19] 97,  

when t hey put  t hat  new l i ne i n.   That  - -  t hat ' s when i t  r eal l y 

went  bad.   Bef or e t hat  i t  was i f f y.   You know,  t her e was t i mes 

when I  t hought  i t  was t her e but  I  di dn' t  know what  t o do about  

i t . "   When we consi der  Mr .  Schmi dt ' s equi vocal  st at ement s i n t he 

                                                                                                                                                             
 .  .  .  .  

Q:  Do you now know why t he cows st ar t ed t o get  s i ck i n 
1992? 

A:  I  t hi nk t he el ect r i c—t he pr obl ems wi t h t he 
el ect r i c i t y j ust  gr adual l y kept  get t i ng wor st  [ s i c] .  

Q:  And appr oxi mat el y when di d you become cer t ai n t hat  
i t  was t he pr obl ems wi t h t he el ect r i c i t y t hat  caused 
t he decl i ne of  t he cows i n 1992 and not  somet hi ng 
el se? 

A:  I n ' 93,  when Br i an Vaner t  come out  t her e.   Ther e 
was al l  k i nds of  vol t age.  

 .  .  .  .  

Q:  I n 1993,  wer e you conf i dent  t hat  st r ay vol t age was 
t he cause of  al l  t he pr obl ems wi t h t he cows? 

Mr :  Koby:  Obj ect  t o f or m and f oundat i on.   Go 
ahead.  

A:  You can never  be a hundr ed per cent  conf i dent  of  
anyt hi ng,  but  i n 1993 I  knew t her e was a vol t age 
pr obl em.   
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cont ext  of  al l  t he f act s and ci r cumst ances,  we concl ude t hat  t he 

undi sput ed f act s l ead t o mor e t han one r easonabl e i nf er ence 

about  when di scover y occur r ed.   

¶40 Consi der  ot her  r el evant  f act s t hat  al so occur r ed i n 

1992 and 1993:  At  t he Schmi dt s '  r equest ,  Nor t her n St at es 

conduct ed st r ay vol t age t est i ng i n November  of  1992 and 

concl uded t hat  t he Schmi dt s had no st r ay vol t age pr obl em and 

t hey " woul d never  have t hi s pr obl em because [ t he Schmi dt s]  have 

pl ast i c wat er  l i nes. "   I n t he spr i ng of  1993,  Van Er t  r ewi r ed 

t he i nt er nal  syst em on t he f ar m,  but  not  t he ext er nal  Nor t her n 

St at es syst em.   He concl uded t hat  t he Schmi dt s had a st r ay 

vol t age pr obl em and suggest ed t hat  i t  was f r om Nor t her n St at es.   

Van Er t ' s  qual i f i cat i ons,  however ,  ar e not  pr esent  i n t he 

summar y j udgment  r ecor d.   Ther eaf t er ,  i n Jul y  1993,  Nor t her n 

St at es conduct ed mor e t est i ng and agai n concl uded t hat  no of f -

f ar m sour ces wer e causi ng a st r ay vol t age pr obl em.   I n August  

1993,  Nor t her n St at es di d some " gr oundi ng wor k"  near by and 

want ed t o do mor e t est i ng when t hat  was compl et ed t o see i f  t he 

" ef f or t  had any posi t i ve ef f ect s. "   Bet ween August  30,  1993,  and 

Sept ember  15,  1993,  t he Schmi dt s  cont act ed Nor t her n St at es and 

t ol d t hem t hey wi shed t o di scont i nue Nor t her n St at es'  ser vi ce,  

and t hey wer e goi ng t o cont act  an at t or ney.   Nor t her n St at es 

r esponded by aski ng f or  t i me and t el l i ng t he Schmi dt s t hat  

Nor t her n St at es had a " new man on t he bl ock. "   I n l at e 1993,  

Nor t her n St at es i nst al l ed an equi pot ent i al  pl ane but  c l ai med i t  

was a pr ecaut i onar y i nst al l at i on and not  i nst al l ed t o r educe 
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st r ay vol t age l evel s bel ow t he " l evel  of  concer n. " 25  When 

consi der i ng al l  of  t he f act s and ci r cumst ances i n 1992 and 1993,  

r easonabl e per sons coul d concl ude t hat  di scover y di d or  di d not  

occur  i n 1993.   

¶41 A compet i ng ar gument  t o Nor t her n St at es'  asser t i on 

t hat  di scover y occur r ed i n 1993 i s t hat  ever y t i me t he Schmi dt s 

moved cl oser  t o di scover i ng t hei r  i nj ur y and i t s cause,  Nor t her n 

St at es conduct ed t est i ng and f ound no st r ay vol t age pr obl em.   

Nor t her n St at es'  r epeat ed t est i ng and concl usi ons t hat  no st r ay 

vol t age pr obl em exi st ed may have af f ect ed t he Schmi dt s '  

oppor t uni t y t o di scover  t hei r  i nj ur y and i t s cause.   Whet her  

Nor t her n St at es'  t est  r esul t s af f ect ed t he r easonabl e di l i gence 

of  t he Schmi dt s,  and hence di scover y,  i s  f or  t he j ur y t o 

consi der . 26  Cont empor aneous wi t h Van Er t ' s  f i ndi ngs i n 1993,  

Nor t her n St at es concl uded t hat  no st r ay vol t age pr obl em exi st ed,  

                                                 
25 The i nst al l at i on of  t he equi pot ent i al  pl ane pr oduces a 

compet i ng i nf er ence:   Nor t her n St at es c l ai ms i t  can onl y pr ovi de 
st r ay vol t age r educt i on i f  st r ay vol t age exceeds t he " l evel  of  
concer n. "   However ,  an equi pot ent i al  pl ane i s a devi ce used t o 
r educe st r ay vol t age.   I t s i nst al l at i on l i kel y v i ol at es t he 
t ar i f f  because Nor t her n St at es c l ai ms i t  never  r ecor ded 
measur ement s t hat  exceed t he " l evel  of  concer n"  dur i ng nor mal  
oper at i ng condi t i ons.   Thus,  one may concl ude t hat  st r ay vol t age 
di d exceed t he " l evel  of  concer n"  i f  Nor t her n St at es i nst al l ed 
an equi pot ent i al  pl ane.   However ,  Nor t her n St at es c l ai ms t hat  i t  
onl y i nst al l ed t he equi pot ent i al  pl ane as a pr ecaut i onar y 
measur e.   Compet i ng i nf er ences ar i se.    

26 Thi s shoul d not  be const r ued t hat  t he cour t  i s  
est abl i shi ng a br i ght  l i ne r ul e t hat  i f  a pot ent i al  t or t f easor  
deni es a r ol e i n t he i nj ur y and i t s cause,  t hen di scover y can 
never  occur .   Di scover y can st i l l  occur  even i f  t he pot ent i al  
t or t f easor  deni es t he i nj ur y and i t s cause.    
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and t hey cont i nued t o asser t  t hi s over  t he year s. 27  Nor t her n 

St at es'  cont i nued deni al ,  t hr ough negat i ve t est  r esul t s,  may 

have bear i ng on t he i ssue of  di scover y.   See Jacobs v.  Nor - Lake,  

I nc. ,  217 Wi s.  2d 625,  637,  579 N. W. 2d 254 ( Ct .  App.  1998)  

( f i ndi ng t hat  an of f i c i al  deni al  by a possi bl e def endant  company 

may cont r i but e t o compet i ng i nf er ences t hat  a j ur y must  

r esol ve) .  

¶42 Compet i ng i nf er ences as t o when di scover y occur r ed 

cont i nued wel l  past  1993.   By 1997,  t he Schmi dt s '  her d was 

exper i enci ng t he same pr obl ems as bef or e,  even af t er  Nor t her n 

St at es i nst al l ed a new l i ne.   Nor t her n St at es conduct ed mor e 

st r ay vol t age t est i ng i n 1998 and agai n f ound no st r ay vol t age 

exceedi ng t he " l evel  of  concer n. "   I n 1999,  Nor t her n St at es 

i nst al l ed an i sol at or ,  but  t he her d' s heal t h dr ast i cal l y  

decl i ned af t er  j ust  a coupl e of  mont hs of  i mpr ovement .   Nor t her n 

St at es conduct ed anot her  st r ay vol t age t est  i n 2000,  but  i t  

f ound no st r ay vol t age exceedi ng t he " l evel  of  concer n. "   On t he 

ot her  hand,  a vet er i nar i an and mast er  el ect r i c i an concl uded i n 

t he spr i ng of  2000 and summer  of  2001 t hat  t he Schmi dt s had a 

                                                 
27 I n f act ,  Nor t her n St at es seemi ngl y cont i nues t o asser t  

t hat  no st r ay vol t age pr obl em exi st ed,  but  i t  cont i nues t o 
asser t  t hat  t he Schmi dt s di scover ed or  shoul d have di scover ed 
t hei r  i nj ur y i n 1993.   These conf l i c t i ng asser t i ons ar e 
di f f i cul t  t o r esol ve at  summar y j udgment .  
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st r ay vol t age pr obl em.   Mor eover ,  t he mast er  el ect r i c i an 

concl uded t hat  t he pr obl em was at t r i but abl e t o Nor t her n St at es. 28 

¶43 The undi sput ed f act s i n t hi s case l ead t o mor e t han 

one r easonabl e i nf er ence about  when di scover y occur r ed.   On t he 

one hand,  Van Er t ' s  concl usi ons and Mr .  Schmi dt ' s deposi t i on 

t est i mony coul d l ead a f act - f i nder  t o concl ude t hat  di scover y 

occur r ed i n 1993.   On t he ot her  hand,  Mr .  Schmi dt ' s addi t i onal ,  

equi vocal  st at ement s about  di scover y,  Nor t her n St at es'  r epeat ed 

negat i ve t est  r esul t s,  t he Schmi dt s ot her  ef f or t s t o el i mi nat e 

possi bl e causes,  and t he i mpr ovement  of  t he her d' s heal t h af t er  

i nst al l i ng t he equi pot ent i al  pl ane f ol l owed by a decl i ne i n t he 

her d' s heal t h coul d l ead a f act - f i nder  t o concl ude t hat  

di scover y di d not  occur  i n 1993.      

¶44 Nor t her n St at es f ur t her  ar gues t hat  " t he Cour t  of  

Appeal s has .  .  .  t hr eat en[ ed]  t o ext i ngui sh .  .  .  [ Nor t her n 

St at es]  subst ant i ve,  const i t ut i onal l y based r i ght  t o di smi ssal  

on st at ut e of  l i mi t at i ons gr ounds"  because i t  al l ows t he 

Schmi dt s t o " undi scover "  t hei r  i nj ur y and i t s cause.   I n 

Cl aypool ,  we cor r ect ed t he cour t  of  appeal s '  concl usi on t hat  

" ' di scover y '  as a mat t er  of  l aw was not  necessar i l y  l ocked i n 

t i me by [ pl ai nt i f f ' s ]  i ni t i al  bel i ef  gi ven t he subsequent  

                                                 
28 Whi l e t he r ecor d cont ai ns evi dence t hat  di scover y 

occur r ed i n 2001 when mast er  el ect r i c i an Schmi dt  made hi s 
f i ndi ngs,  we make no det er mi nat i on t oday as t o when t he Schmi dt s 
di scover ed t hei r  i nj ur y and i t s cause.   Li kewi se,  we cannot  
det er mi ne as a mat t er  of  l aw whet her  di scover y occur r ed at  an 
ear l i er  t i me,  whi ch woul d r ender  t he possi bl e 2001 " di scover y"  
moot .  



No.  2005AP1677   

 

29 
 

event s. "   Cl aypool ,  209 Wi s.  2d at  301.   Based upon t he pl ai n 

meani ng of  t he st at ut e, 29 we concl uded t hat  an i nj ur y and i t s 

cause cannot  be undi scover ed.   I d.  at  302.   I n ot her  wor ds,  once 

a per son has what  woul d be vi ewed as an obj ect i ve bel i ef  as t o 

hi s or  her  i nj ur y and i t s cause,  t hat  per son i s not  ent i t l ed t o 

cast  asi de t hat  bel i ef  because of  subsequent  event s.   Nor t her n 

St at es asser t s t hat  t he " Schmi dt s and t hei r  exper t ,  Mr .  Van Er t ,  

bel i eved i n 1993,  and cont i nue t o bel i eve t oday,  t hat  st r ay 

vol t age was causi ng Pl ai nt i f f s '  i nj ur y. "   Nor t her n St at es ar gues 

t hat  " [ n] o subsequent  event s or  st at ement s by [ Nor t her n St at es] ,  

even i f  t hey wer e bel i eved by [ t he]  Schmi dt s ( and t he r ecor d i s 

c l ear  t hat  t hey wer e not )  can el i mi nat e t hat  di scover y. "   

¶45 Our  deci s i on t oday does not  l i mi t  or  cal l  i nt o 

quest i on Cl aypool .   To " undi scover "  t he i nj ur y  means di scover y 

must  have occur r ed i n t he f i r st  i nst ance.   I n t hi s case,  we 

cannot  det er mi ne as a mat t er  of  l aw when di scover y occur r ed 

because mor e t han one r easonabl e i nf er ence about  when di scover y 

                                                 
29 Wi sconsi n St at .  § 893. 55( 1)  ( 1993- 94)  pr ovi des:  

 ( 1)  Except  as pr ovi ded by subs.  ( 2)  and ( 3) ,  an 
act i on t o r ecover  damages f or  i nj ur y ar i s i ng f r om any 
t r eat ment  or  oper at i on per f or med by,  or  f r om any 
omi ssi on by,  a per son who i s a heal t h car e pr ovi der ,  
r egar dl ess of  t he t heor y on whi ch t he act i on i s based,  
shal l  be commenced wi t hi n t he l at er  of :  

 ( a)  Thr ee year s f r om t he dat e of  t he i nj ur y,  or  

 ( b)  One year  f r om t he dat e t he i nj ur y  was 
di scover ed or ,  i n t he exer ci se of  r easonabl e di l i gence 
shoul d have been di scover ed,  except  t hat  an act i on may 
not  be commenced under  t hi s par agr aph mor e t han 5 
year s f r om t he dat e of  t he act  or  omi ssi on.  
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occur r ed can be dr awn f r om t he summar y j udgment  r ecor d.   

Mor eover ,  Nor t her n St at es can st i l l  ar gue t o t he t r i er  of  f act  

t hat  t he Schmi dt s wer e not  r easonabl y di l i gent  and t hat  t he 

Schmi dt s di scover ed t hei r  i nj ur y and i t s cause i n 1993.    

¶46 Nor t her n St at es al so c l ai ms t hat  t he cour t  of  appeal s '  

hol di ng conf l i c t s wi t h t he Cl aypool  concl usi on t hat  di scover y 

may occur  even i f  mor e t han one r easonabl e cause of  t he i nj ur y  

exi st s.   We st at ed i n Cl aypool :  

Thi s cour t  st at ed i n Cl ar k t hat  di scover y occur s 
when t he ' pl ai nt i f f  has i nf or mat i on t hat  woul d 
const i t ut e t he basi s f or  an obj ect i ve bel i ef  of  her  
i nj ur y and i t s  cause.  .  .  . '   I d.   .  .  .  Thi s does not  
mean t hat  i f  t her e i s mor e t han one r easonabl e cause 
of  t he i nj ur y t hat  di scover y cannot  occur .  .  .  .  

Cl aypool ,  209 Wi s.  2d at  300.  ( Emphasi s added. )    

¶47 Whi l e t he above st at ement  i s t r ue,  t he cr i t er i a f or  

summar y j udgment  l i kewi se exi st .   The r ul e of  l aw r emai ns t hat  

i f  mor e t han one r easonabl e i nf er ence can be dr awn f r om t he 

undi sput ed f act s ,  summar y j udgment  i s not  appr opr i at e.   Camer on,  

102 Wi s.  2d at  459- 60.   Thi s cour t  ended t he Cl ar k deci s i on wi t h 

t he f ol l owi ng:  " Ther e bei ng no f act ual  di sput es or  compet i ng 

i nf er ences t o be dr awn .  .  .  summar y j udgment  was 

appr opr i at e .  .  .  . "   Cl ar k,  161 Wi s.  2d at  449.    

¶48 Last l y,  Nor t her n St at es c l ai ms t hat  t he cour t  of  

appeal s '  deci s i on cr eat es a r ul e t hat  " di scover y can onl y occur  

subsequent  t o cor r ect i on of  t he i nj ur y. "   However ,  we concl ude 

t hat  di scover y may occur  bef or e t he pr obl em i s cor r ect ed.   A 

di scover y det er mi nat i on may be l ess compl ex i n cases wher e t he 

i nj ur y and i t s cause ar e r eadi l y appar ent .   For  exampl e,  l i t t l e 
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t i me i s of t en r equi r ed t o det er mi ne t he i nj ur y and i t s cause i n 

a car  acci dent .   I n many i nst ances,  a pl ai nt i f f  al most  i nst ant l y 

knows of  t hei r  i nj ur y and i t s cause.    

¶49 I n a st r ay vol t age case,  such as t he one now bef or e 

t he cour t ,  a per son' s di scover y of  t he i nj ur y and i t s cause may 

not  i mmedi at el y ar i se.   See Kol pi n,  162 Wi s.  2d at  26 ( f i ndi ng 

t hat  st r ay vol t age does not  i nvol ve a t ypi cal  t or t  c l ai m,  such 

as an aut o acci dent ,  wher e bot h t he cause and ef f ect  ar e r eadi l y  

appar ent ) .   " Because of  t he di f f i cul t i es i n pi npoi nt i ng t he 

exact  sour ce of  st r ay vol t age,  i t  i s  di f f i cul t  f or  a pl ai nt i f f  

t o det er mi ne t he r el at i onshi p bet ween t he st r ay vol t age and i t s 

sour ce.   The sour ce coul d be t he pl ai nt i f f ' s  own el ect r i cal  

wi r i ng,  a def ect  i n t he mi l k i ng par l or ,  or  an i mpr oper l y 

gr ounded l i ne l eadi ng t o t he bar n. "   I d.  at  26- 27.   

¶50 I n some st r ay vol t age cases,  t he pl ai nt i f f  may have t o 

under go a pr ocess of  el i mi nat i on bef or e he or  she can di scover  

t he i nj ur y and i t s cause. 30  Thi s,  of  cour se,  does not  mean t hat  

a pr ocess of  el i mi nat i on i s r equi r ed i n ever y st r ay vol t age case 

                                                 
30 Thi s pr ocess of  el i mi nat i on may or  may not  i ncl ude 

at t empt s at  r educi ng st r ay vol t age by i nst al l i ng equi pment  f or  
st r ay vol t age r educt i on,  t est i ng by t he ut i l i t y,  t est i ng by a 
pr i vat e exper t ,  vet er i nar i an and nut r i t i on ser vi ces,  or  f i ndi ngs 
by ot her  per sons knowl edgeabl e about  st r ay vol t age.   We do not  
suggest  t hat  an i ndi v i dual ,  i n a st r ay vol t age case,  cannot  f or m 
an obj ect i ve basi s as t o t he i nj ur y and i t s cause on hi s own.   
We mer el y suggest  t hat  when t he i nj ur y and cause ar e not  r eadi l y  
appar ent ,  such as i n st r ay vol t age cases,  a di scover y 
det er mi nat i on at  summar y j udgment  i s mor e di f f i cul t .   However ,  
as i nf or mat i on and t echnol ogy wi t h r egar d t o st r ay vol t age 
evol ves,  t hi s may change.  
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or  t hat  a st r ay vol t age r emedy must  occur  bef or e a f ar mer  can 

di scover  i t .    

¶51 Because her e,  compet i ng r easonabl e i nf er ences can be 

dr awn f r om t he undi sput ed f act s,  summar y j udgment  i s not  pr oper .  

I V 

¶52 Thi s cour t  must  now det er mi ne whet her  t he f i l ed r at e 

doct r i ne pr ecl udes t he pl ai nt i f f s '  common- l aw t or t  c l ai ms as a 

mat t er  of  l aw.   We concl ude t hat  t he f i l ed r at e doct r i ne does 

not  bar  t he pl ai nt i f f s '  c l ai ms because ( 1)  t he Schmi dt s do not  

seek a " pr i v i l ege"  wi t hi n t he meani ng of  t he f i l ed r at e doct r i ne 

and ( 2)  as st at ed i n Hof f mann,  conf or mance wi t h t he Publ i c  

Ser vi ce Commi ssi on of  Wi sconsi n' s ( PSC)  f i ndi ngs does not  

abol i sh Nor t her n St at es'  common- l aw dut y of  or di nar y car e.    

¶53 Nor t her n St at es i s r equi r ed,  by st at ut e,  t o f i l e a 

t ar i f f  t hat  speci f i es t he r at e at  whi ch ser vi ce wi l l  be 

pr ovi ded,  and t he ut i l i t y ' s r ul es and r egul at i ons t hat  may 

af f ect  t hat  r at e and ser vi ce.   See Wi s.  St at .  § 196. 19( 1)  and 

( 2) .   Once Nor t her n St at es pl aces a t ar i f f  on f i l e,  i t  must  gi ve 

ef f ect  t o t he t ar i f f  under  t he f i l ed r at e doct r i ne and cannot  

pr ovi de ser vi ces ot her  t han t hose i n accor dance wi t h t he 

t ar i f f . 31 

                                                 
31 Sect i on 196. 22 of  t he Wi sconsi n St at ut es r epr esent s a 

" st at ut or y expr essi on of  t he f i l ed r at e doct r i ne. "   GTE N.  I nc.  
v.  Publ i c Ser v.  Comm' n of  Wi s. ,  176 Wi s.  2d 559,  569,  500 N. W. 2d 
284 ( 1993) .   Wi sconsi n.  St at .  § 196. 22 pr ovi des:  

No publ i c ut i l i t y  may char ge,  demand,  col l ect  or  
r ecei ve mor e or  l ess compensat i on f or  any ser vi ce 
per f or med by i t  wi t hi n t he st at e,  or  f or  any ser vi ce 
i n connect i on t her ewi t h,  t han i s speci f i ed i n t he 
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¶54 Nor t her n St at es'  t ar i f f  cont ai ns t he f ol l owi ng 

r el evant  pr ovi s i ons i n Sect i on 8. 0 ent i t l ed " St r ay Vol t age 

Pr ogr am"  wi t h a subheadi ng ent i t l ed " St r ay Vol t age Tar i f f " :  

( a)  Under  nor mal  oper at i ng condi t i ons,  a neut r al -
t o- ear t h cur r ent  of  vol t age may exi st  on t he gr ounded 
or  gr oundi ng conduct or s or  ot her  conduct i ve obj ect s on 
t he cust omer ' s pr emi ses.   The sour ce of  t he cur r ent  or  
vol t age may be l ocat ed on t he pr emi ses,  of f  t he 
pr emi ses,  or  a combi nat i on of  bot h.   Upon t he 
cust omer ' s r equest ,  t he Company wi l l  i nvest i gat e 
i nqui r i es associ at ed wi t h neut r al - t o- ear t h cur r ent  or  
vol t age concer ns.  

( b)  St r ay vol t age i s a 60 Hz st eady st at e AC RMS 
vol t age t hat  can be measur ed acr oss a 500- ohm shunt  
r esi st or  t hat  has been connect ed bet ween t wo poi nt s 
whi ch l i vest ock may cont act  s i mul t aneousl y.  .  .  .  

 .  .  .  .  

( d)  Fol l owi ng a det er mi nat i on by t he Company 
t hat ,  under  nor mal  oper at i ng condi t i ons,  t he 
cont r i but i ons t o ani mal  cont act  cur r ent  f r om of f - f ar m 
sour ces i s i n excess of  1. 0mA,  t he Company shal l  
i mpl ement ,  at  i t s  expense,  measur es t o r educe t hi s 
cont r i but i on t o bel ow 1. 0mA.  .  .  .          

¶55 Nor t her n St at es ar gues,  under  § 8. 0( a) ,  t hat  " st r ay 

vol t age may be pr esent  on a cust omer ' s syst em as a mat t er  of  

cour se. "   Nor t her n St at es f ur t her  ar gues,  under  § 8. 0( d) ,  t hat  

i t s  f i l ed t ar i f f  " gi ves r i se t o an af f i r mat i ve obl i gat i on of  

[ Nor t her n St at es] ,  i f ——and onl y i f ——t he st r ay vol t age exceeds"  

one mi l l i amper e i n t he " cow cont act "  ar ea due t o of f - f ar m 

sour ces.   As a r esul t ,  Nor t her n St at es asser t s t hat  i t  cannot  be 

                                                                                                                                                             
schedul es f or  t he ser vi ce f i l ed under  s.  196. 19,  
i ncl udi ng schedul es of  j oi nt  r at es,  as may at  t he t i me 
be i n f or ce,  or  demand,  col l ect  or  r ecei ve any r at e,  
t ol l  or  char ge not  speci f i ed i n t he schedul e.  
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l i abl e unl ess evi dence shows a measur ement  gr eat er  t han one 

mi l l i amper e,  t he " l evel  of  concer n, "  because i t  woul d v i ol at e 

t he f i l ed r at e doct r i ne f or  Nor t her n St at es t o pr ovi de t hi s 

" ser vi ce"  when i t  i s  not  r equi r ed t o do so under  i t s t ar i f f .   

Nor t her n St at es ar gues t hat  i f  i t  pr ovi ded st r ay vol t age 

r educt i on when st r ay vol t age l evel s wer e bel ow t he " l evel  of  

concer n, "  i t  woul d be gi v i ng t he Schmi dt s mor e " ser vi ces"  t hen 

t hei r  r at e i ncl udes.   We di sagr ee and concl ude t hat  t he t er ms of  

t he t ar i f f  do not  al t er  Nor t her n St at es'  common- l aw dut y of  

or di nar y car e.  

¶56 The pur pose of  t he f i l ed r at e doct r i ne i s t o avoi d 

di scr i mi nat or y r at es and j udi c i al  r at e- maki ng.   Ser vai s v.  Kr af t  

Foods,  I nc. ,  2001 WI  App 165,  ¶12,  246 Wi s.  2d 920,  631 

N. W. 2d 629.   Thi s cour t  has appl i ed t he f i l ed r at e doct r i ne i n a 

number  of  di f f er ent  cont ext s s i nce 1911.   See Pr ent i ce,  176 

Wi s.  2d at  723 ( summar i z i ng t he appl i cat i on of  t he f i l ed r at e 

doct r i ne i n Wi sconsi n) .   The f i l ed r at e doct r i ne seeks t o 

enf or ce t he r at es and ser vi ces pr ovi ded f or  t hose r at es so t hat  

al l  cust omer s ar e t r eat ed uni f or ml y and accor di ng t o t he 

publ i shed t ar i f f .   Amer i can Tel .  & Tel .  Co.  v.  Cent r al  Of f i ce 

Tel . ,  I nc. ,  524 U. S.  214,  223 ( 1998)  ( AT&T) .   I t  ai ms t o pr event  

a company f r om i nt ent i onal l y mi squot i ng ser vi ces as a means t o 

hi de di scount s.   I d.   " [ T] he f i l ed r at e doct r i ne pr ohi bi t s a 

pl ai nt i f f  f r om c l ai mi ng a l ower  r at e t han t he one f i l ed by a 

r egul at ed ent i t y wi t h t he appr opr i at e r egul at or y agency because 

t he f i l ed r at e al one gover ns t he r el at i onshi p bet ween t he 

par t i es. "   Pr ent i ce,  176 Wi s.  2d at  721.   Rat es,  however ,  do not  
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exi st  i n i sol at i on;  r at her ,  r at es have meani ng onl y when one 

knows t he ser vi ces t o whi ch t he speci f i c  r at es ar e at t ached. 32  

AT&T,  524 U. S.  at  223.   " Di scr i mi nat or y ' pr i v i l eges'  come i n 

many gui ses,  and ar e not  l i mi t ed t o di scount ed r at es. "   I d.  at  

224.   

¶57 I n AT&T,  t he Uni t ed St at es Supr eme Cour t  concl uded 

t hat  t he f i l ed r at e doct r i ne bar r ed Cent r al  Of f i ce' s st at e- l aw 

cl ai ms because Cent r al  Of f i ce sought  pr i v i l eges,  i . e. ,  ser vi ces,  

not  i n t he t ar i f f .   AT&T,  524 U. S.  at  226.   Cent r al  Of f i ce 

br ought  sui t  agai nst  AT&T f or  br each of  cont r act  and t or t i ous 

i nt er f er ence wi t h cont r act ual  r el at i ons.   I d.  at  216.   Cent r al  

Of f i ce c l ai med t hat  AT&T " pr omi sed var i ous ser vi ce,  

pr ovi s i oni ng,  and bi l l i ng opt i ons i n addi t i on t o t hose set  f or t h 

i n t he t ar i f f , "  and Cent r al  Of f i ce sought  t hose ext r a ser vi ces 

even t hough i t  pr evi ousl y agr eed t hat  ser vi ces woul d be gover ned 

by AT&T t ar i f f s.   I d.  at  219- 20.   

¶58 The Cour t  concl uded t hat  f ast er ,  guar ant eed 

pr ovi s i oni ng of  or der s at  t he pr i ce of  t he publ i shed r at e was 

" cer t ai nl y a pr i v i l ege wi t hi n t he meani ng"  of  t he f i l ed r at e 

                                                 
32 Thi s cour t  appr oves of  t he concl usi on i n AT&T t hat  t he 

f i l ed r at e doct r i ne appl i es t o mor e t han j ust  r at es.   Amer i can 
Tel .  & Tel .  Co.  v.  Cent r al  Of f i ce Tel . ,  I nc. ,  524 U. S.  214,  223-
24 ( 1998)  ( AT&T) .   I n AT&T,  t he Cour t  det er mi ned t hat  i f  i t  
appl i ed t he f i l ed r at e doct r i ne onl y t o r at es,  i t  mi ght  not  
pr event  advant ages gi ven i n t he f or m of  mor e ser vi ces f or  t he 
same dol l ar .   Di scr i mi nat i on i n char ges must  i ncl ude non- pr i ce 
f eat ur es,  or  a par t y coul d def eat  t he pur pose of  t he doct r i ne.   
I d.  at  223.   " An unr easonabl e ' di scr i mi nat i on i n char ges'  .  .  .  
can come i n t he f or m of  a l ower  pr i ce f or  an equi val ent  ser vi ce 
or  i n t he f or m of  an enhanced ser vi ce f or  an equi val ent  pr i ce. "   
I d.      
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doct r i ne.   I d.  at  225.   Cent r al  Of f i ce sought  t o enf or ce a 

pr omi se t hat  AT&T woul d pr ovi s i on or der s wi t hi n 30 t o 90 days.   

I d.   However ,  t he publ i shed t ar i f f  l ef t  i t  t o AT&T t o est abl i sh 

and conf i r m a due dat e f or  pr ovi s i oni ng.   I d.   Because t he 

speci al  pr ovi s i oni ng woul d have gi ven Cent r al  Of f i ce an ext r a 

ser vi ce or  pr i v i l ege not  i ncl uded i n t he t ar i f f  and not  of f er ed 

t o al l  cust omer s,  t he Cour t  concl uded t hat  t he f i l ed r at e 

doct r i ne bar r ed t he pl ai nt i f f ' s  c l ai ms.   I d.  at  226.  

¶59 Unl i ke t he pl ai nt i f f  i n AT&T,  t he Schmi dt s do not  seek 

a " pr i v i l ege"  wi t hi n t he meani ng of  t he f i l ed r at e doct r i ne. 33  

Cent r al  Of f i ce sought  t he benef i t  of  t i me- const r ai ned 

pr ovi s i oni ng,  whi ch was as an added " per k"  not  avai l abl e t o 

ot her  cust omer s,  wher eas t he Schmi dt s seek a common- l aw dut y of  

or di nar y car e. 34  The dut y of  or di nar y car e i s not  a " pr i v i l ege"  

or  " ser vi ce"  t hat  Nor t her n St at es best ows upon t he Schmi dt s or  

any of  i t s  cust omer s.   Nor t her n St at es'  t ar i f f  cannot  under mi ne 

t hat  common- l aw r esponsi bi l i t y .  

                                                 
33 Cf .  Schmi dt  wi t h Chi cago & Al t on R. R.  Co.  v.  Ki r by,  225 

U. S.  155,  163 ( 1912)  ( concl udi ng t hat  t he f i l ed r at e doct r i ne 
bar r ed t he pl ai nt i f f ' s  c l ai m because t he publ i shed t ar i f f  di d 
not  pr ovi de f or  expedi ent  shi ppi ng,  and t her ef or e,  t he shi pper  
r ecei ved an undue advant age over  ot her s) ;  Cahnmann v.  Spr i nt  
Cor p. ,  133 F. 3d 484,  487,  490- 91 ( 7t h Ci r .  1998)  ( t he 
pl ai nt i f f ' s  c l ai ms wer e bar r ed because t he pl ai nt i f f  sought  
f avor abl e ser vi ces——mor e f r ee cal l s——under  t he or i gi nal  t ar i f f  
i nst ead of  l ess f avor abl e ser vi ces under  t he amended t ar i f f ) .  

34 A common- l aw dut y of  or di nar y car e may or  may not  be 
consi st ent  wi t h t he t er ms of  a t ar i f f .   These ar e consi der at i ons 
f or  a f act - f i nder .  
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¶60 Nor t her n St at es c l ai ms t hat  st r ay vol t age r educt i on i s 

a ser vi ce——or  " pr i v i l ege" ——t hat  i t  uni f or ml y pr ovi des t o 

cust omer s who have st r ay vol t age t hat  exceeds t he " l evel  of  

concer n. "   Nor t her n St at es ar gues t hat  i t  cannot  be l i abl e 

unl ess evi dence shows a measur ement  gr eat er  t han t he " l evel  of  

concer n, "  because i t  woul d v i ol at e t he f i l ed r at e doct r i ne f or  

Nor t her n St at es t o pr ovi de t hi s " ser vi ce"  when i t  i s  not  

r equi r ed t o do so under  i t s t ar i f f .   By accept i ng Nor t her n 

St at es'  cr eat i ve l egal  ar gument ,  we woul d expand t he f i l ed r at e 

doct r i ne wel l  beyond i t s or i gi nal  pur pose of  ensur i ng non-

di scr i mi nat or y r at es and ser vi ces.    

¶61 Tr adi t i onal l y,  t he f i l ed r at e doct r i ne pr ecl uded a 

ut i l i t y  f r om gi v i ng ext r a- t ar i f f  benef i t s t o one cust omer  and 

not  of f er i ng t he same benef i t s t o anot her .   St r ay vol t age,  

however ,  i s  not  a benef i t  t hat  t he Schmi dt s or  any ot her  

cust omer s desi r e t o r ecei ve.   I f  Nor t her n St at es i s r esponsi bl e 

f or  t he Schmi dt s '  st r ay vol t age,  i t  cannot  c l ai m t hat  r educi ng 

st r ay vol t age i s a " ser vi ce"  or  " pr i v i l ege"  t hat  i t  pr ovi des.   

No aut hor i t y exi st s f or  ext endi ng t he doct r i ne t o c i r cumst ances 

wher e a def endant  i s al l egedl y  r esponsi bl e f or  har mi ng t he 

pl ai nt i f f ,  e. g. ,  pr ovi di ng st r ay vol t age,  but  t hen cl ai ms t hat  

el i mi nat i ng t he har m i s a " ser vi ce"  or  " pr i v i l ege"  wi t hi n t he 

meani ng of  t he doct r i ne.   Because t he Schmi dt s  do not  seek a 

pr i v i l ege wi t hi n t he meani ng of  t he f i l ed r at e doct r i ne,  i t  does 

not  bar  t he Schmi dt s '  c l ai ms.  

¶62 Nor t her n St at es asser t s t hat  a pl ai nt i f f  may not  

expand a ut i l i t y ' s l i abi l i t y  t hr ough an act i on i n cont r act  or  
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t or t  f or  mat t er s speci f i ed i n a f i l ed t ar i f f . 35  Nor t her n St at es 

ar gues t hat  i f  t he Schmi dt s ar e successf ul  i n t hei r  act i on,  

Nor t her n St at es'  l i abi l i t y  wi l l  be expanded t hr ough t or t .   

However ,  t he f i l ed r at e doct r i ne pr ecl udes cont r act  c l ai ms f or  

addi t i onal  and bet t er  ser vi ces and cont r act  c l ai ms di sgui sed as 

t or t  c l ai ms.   I n AT&T,  t he Cour t  di smi ssed t he br each of  

cont r act  c l ai m and t he t or t i ous i nt er f er ence wi t h cont r act ual  

r el at i ons c l ai m.   As t o t he t or t  c l ai m,  t he Cour t  concl uded t hat  

i t s " anal ysi s appl i es wi t h equal  f or ce .  .  .  because t hat  [ t or t  

c l ai m]  i s whol l y der i vat i ve of  t he cont r act  c l ai m f or  addi t i onal  

and bet t er  ser vi ces. "   I d.  at  226.   Cent r al  Of f i ce " can no mor e 

obt ai n unl awf ul  pr ef er ences under  t he c l oak of  a t or t  c l ai m t han 

i t  can by cont r act . "   I d.  at  227.   

¶63 Chi ef  Just i ce Rehnqui st  el abor at ed on t hi s poi nt  i n 

hi s concur r ence and st at ed t hat  " [ t ] he act s of  t or t i ous 

i nt er f er ence asser t ed agai nst  AT&T amount  t o no mor e t han an 

i nt ent i onal  r ef usal  t o pr ovi de ser vi ces t o [ Cent r al  Of f i ce]  i n 

an amount  or  manner  cont r ar y t o t he f i l ed t ar i f f . "   I d.  at  228-

29.   Thi s f i ndi ng,  t he Chi ef  Just i ce wr ot e,  was " necessar y t o 

t he concl usi on t hat  [ Cent r al  Of f i ce' s]  st at e- l aw t or t  c l ai m"  

coul d not  pr oceed.   I d.   The Chi ef  Just i ce r easoned t hat  t he 

f i l ed r at e doct r i ne di sal l ows sui t s t hat  ar e br ought  i n or der  t o 

enf or ce an agr eement  t o pr ovi de ser vi ces on t er ms t hat  ar e 

                                                 
35 Nor t her n St at es c i t es t o Keogh f or  t he pr oposi t i on t hat  

t he 
�

r i ght s as def i ned by t he t ar i f f  cannot  be var i ed or  
enl ar ged by ei t her  cont r act  or  t or t  of  t he car r i er . "   Keogh v.  
Chi cago & N. W.  Ry.  Co. ,  260 U. S.  156,  163 ( 1922) .  
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di f f er ent  f r om t hose t er ms l i s t ed i n t he t ar i f f .   I d.   Chi ef  

Just i ce Rehnqui st  f ur t her  wr ot e:  

The t ar i f f  does not  gover n,  however ,  t he ent i r et y 
of  t he r el at i onshi p bet ween t he common car r i er  and i t s 
cust omer s.  .  .  .  The f i l ed r at e doct r i ne' s pur pose i s 
t o ensur e t hat  t he f i l ed r at es ar e t he exc l usi ve 
sour ce of  t he t er ms and condi t i ons by whi ch t he common 
car r i er  pr ovi des t o i t s cust omer s t he ser vi ces cover ed 
by t he t ar i f f .   I t  does not  ser ve as a shi el d agai nst  
al l  act i ons based i n st at e l aw.  

I d.  at  230- 31 ( Rehnqui st ,  C. J. ,  concur r i ng) .  

¶64 The bar  on cer t ai n sui t s pr event s pl ai nt i f f s  f r om 

obt ai ni ng r at es or  ser vi ces t hr ough i nst i t ut i ng a l awsui t  based 

on cont r act  or  cont r act - der i ved t or t  c l ai ms,  such as t or t i ous 

i nt er f er ence wi t h cont r act ual  r el at i ons or  br each of  cont r act  

" di sgui sed"  as f r aud.   I t  seeks t o pr ecl ude a par t y f r om 

at t empt i ng t o enf or ce an agr eement ,  cont r ar y t o t he f i l ed r at e,  

under  t he c l oak of  a t or t  c l ai m.   Because t he Schmi dt s ar e not  

seeki ng ext r a " ser vi ces"  or  " pr i v i l eges"  t hr ough cont r act  c l ai ms 

or  t or t  c l ai ms t hat  ar e " whol l y der i vat i ve"  of  cont r act  c l ai ms,  

t he Schmi dt s '  common- l aw t or t  c l ai ms ar e not  bar r ed by t he f i l ed 

r at e doct r i ne.   

¶65 The pr ecedent  est abl i shed by Hof f mann suppor t s our  

concl usi on t hat  Nor t her n St at es may not  suppl ant  i t s common- l aw 

dut i es i n t or t  t hr ough i t s t ar i f f  and t he f i l ed r at e doct r i ne.   

Thi s cour t  concl uded i n Hof f mann t hat  a def endant  mi ght  st i l l  be 

l i abl e even i f  t her e ar e no " cow cont act "  measur ement s of  mor e 

t han one mi l l i amper e,  t he " l evel  of  concer n. "   Hof f mann,  262 

Wi s.  2d 264,  ¶13.   I n ot her  wor ds,  we concl uded t hat  a ut i l i t y ' s  
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common- l aw dut y of  or di nar y car e i s not  t i ed t o t he PSC' s 

f i ndi ngs. 36   

¶66 Wi sconsi n St at s.  § 196. 857 est abl i shes t he st r ay 

vol t age pr ogr am. 37  I n Hof f mann,  t hi s cour t  st at ed,  " i t  i s  a 

' wel l - est abl i shed r ul e t hat  t he enact ment  of  saf et y st at ut es or  

l egi s l at i on gi v i ng a commi ssi on j ur i sdi ct i on over  a cer t ai n 

act i v i t y does not  abol i sh t he dut y ar i s i ng under  common- l aw 

negl i gence. ' "   I d. ,  ¶12 ( c i t i ng Kemp v.  Wi sconsi n El ec.  Power  

Co. ,  44 Wi s.  2d 571,  579,  172 N. W. 2d 161 ( 1969) ) .   " ' A saf et y 

st at ut e mer el y est abl i shes a mi ni mum st andar d of  car e and t he 

conduct ,  even t hough sanct i oned or  i n conf or mi t y wi t h t he 

st at ut e,  i s  not  t her eby necessar i l y  r el i eved of  conf or mi ng t o 

t he common- l aw r equi r ement s of  or di nar y car e. ' "   I d.  ( c i t i ng 

Bl anchar d v.  Ter pst r a,  37 Wi s.  2d 292,  299,  155 N. W. 2d 156 

( 1967) ) .   

                                                 
36 The PSC f i ndi ngs est abl i sh a " l evel  of  concer n, "  but  t he 

commi ssi on st at ed,  i t  " wi l l  s t ay appr i sed of  t he on- goi ng 
r esear ch and wi l l  r ai se or  l ower  t hi s st andar d as appr opr i at e. "   
PSC Docket  05- EI - 115,  at  1- 2.   

37 Wi sconsi n St at .  § 196. 857,  St r ay vol t age pr ogr am,  
pr ovi des i n par t :  

( 1g)  Pr ogr am el ement s.  ( a)  The commi ssi on shal l  
est abl i sh and admi ni st er  a st r ay vol t age pr ogr am.   The 
pr ogr am shal l  f ocus on r egul at i on,  educat i on,  
i nspect i on and i nvest i gat i on r el at i ng t o st r ay 
vol t age.  

( b)  The commi ssi on shal l  i dent i f y st andar di zed 
t est  pr ocedur es check l i s t s and equi pment  t o be used 
by publ i c ut i l i t i es t o i nvest i gat e st r ay vol t age.  The 
commi ssi on may audi t  t he r esul t s of  i nvest i gat i ons.  
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¶67 Thi s cour t  f ur t her  st at ed t hat  st at ut es i n der ogat i on 

of  t he common l aw ar e t o be st r i ct l y const r ued.   Fuchsgr uber  v.  

Cust om Accessor i es,  I nc. ,  2001 WI  81,  ¶25,  244 Wi s.  2d 758,  628 

N. W. 2d 833.   " A st at ut e does not  change t he common l aw unl ess 

t he l egi s l at i ve pur pose t o do so i s c l ear l y expr essed i n t he 

l anguage of  t he st at ut e. "   I d.   " To accompl i sh a change i n t he 

common l aw,  t he l anguage of  t he st at ut e must  be cl ear ,  

unambi guous,  and per empt or y. "   We concl uded t hat  no l anguage i n 

chapt er  196 of  t he Wi sconsi n St at ut es changes common- l aw 

negl i gence wi t h r espect  t o s t r ay vol t age. 38  Hof f mann,  262 

Wi s.  2d 264,  ¶13.   Ther ef or e,  Nor t her n St at es cannot  r el y on 

§ 8. 0( d)  of  i t s  t ar i f f  t o c l ai m t hat  i t  cannot  be l i abl e unl ess 

st r ay vol t age exceeds t he " l evel  of  concer n. "   Nor t her n St at es 

cannot  c i r cumvent  Hof f mann by i nser t i ng PSC f i ndi ngs——t he ver y 

f i ndi ngs t hat  we deci ded i n Hof f mann do not  l i mi t  l i abi l i t y——

i nt o i t s t ar i f f  and subsequent l y c l ai m t he f i l ed r at e doct r i ne 

                                                 
38 Changi ng t he common l aw wi t h r espect  t o st r ay vol t age was 

speci f i cal l y cont empl at ed and r ej ect ed i n Wi sconsi n.  

I n Wi sconsi n' s i ni t i al  budget  bi l l  f or  2001- 2002,  a 
pr ovi s i on was i ncl uded t hat  woul d have changed t he 
st andar ds f or  c i v i l  l i abi l i t y  wi t h r espect  t o st r ay 
vol t age.   The bi l l  pr oposed cr eat i ng a st at ut e,  
pr ovi di ng t hat  ' [ a]  publ i c ut i l i t y  i s  i mmune f r om 
l i abi l i t y  f or  any damage caused by or  r esul t i ng f r om 
st r ay vol t age cont r i but ed by t he publ i c ut i l i t y  i f  
t hat  st r ay vol t age i s bel ow t he l evel  of  concer n 
est abl i shed by t he publ i c ser vi ce commi ssi on .  .  .  . '  
2001 S. B.  55,  § 3866.   However ,  af t er  sever e publ i c 
cr i t i c i sm,  t he pr ovi s i on was wi t hdr awn and was never  
passed i nt o l aw.  

Hof f mann,  262 Wi s.  2d 264,  ¶13.  
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bar s l i abi l i t y .   The pr ecedent  set  i n Hof f mann,  whi ch 

est abl i shed t hat  PSC' s st andar ds do not  al t er  t he common l aw,  

r emai ns good l aw.   Common- l aw t or t  l i abi l i t y  was not  el i mi nat ed 

when Nor t her n St at es i nser t ed t he PSC f i ndi ngs i nt o i t s t ar i f f .  

¶68 Mor eover ,  Nor t her n St at es'  t ar i f f  cont ai ns no 

l i mi t at i on on l i abi l i t y  wi t h r espect  t o st r ay vol t age.   Rat her ,  

Nor t her n St at es'  t ar i f f  cont ai ns a l i mi t at i on on l i abi l i t y  f or  

t he r egul ar  use of  el ect r i c i t y.   St r ay vol t age does not  f al l  

under  t he r egul ar  suppl y of  el ect r i c i t y;  i t  does not  pass 

t hr ough t he met er .   Nor t her n St at es c i t es t o Sect i on 4. 6 of  i t s  

t ar i f f  t o show,  gener al l y,  t hat  t he t ar i f f  does cont ai n 

l i mi t at i ons on l i abi l i t y .   Sect i on 4. 6 r eads:  

Cont i nui t y of  ser vi ce.   The Company wi l l  use al l  
r easonabl e car e t o pr ovi de cont i nuous ser vi ce but  does 
not  assume r esponsi bi l i t y  f or  a r egul ar  and 
uni nt er r upt ed suppl y of  el ect r i c ser vi ce and shal l  not  
be l i abl e f or  any l oss,  i nj ur y,  or  damage r esul t i ng 
f r om t he use of  ser vi ce,  or  ar i s i ng f r om or  caused by 
t he i nt er r upt i on or  cur t ai l ment  of  t he same.  

Thi s pr ovi s i on l i mi t s t he def endant ' s l i abi l i t y  f or  t he 

pl ai nt i f f s '  r egul ar  use of  el ect r i c i t y.   However ,  no such 

l i mi t at i on on l i abi l i t y  exi st s wi t h r espect  t o st r ay vol t age.    

V 

¶69 Accor di ngl y,  we r emand t o t he c i r cui t  cour t .   We 

concl ude t hat  mor e t han one r easonabl e i nf er ence may be dr awn 

f r om t he undi sput ed f act s i n t he summar y j udgment  r ecor d about  

when di scover y occur r ed.   Ther ef or e,  summar y j udgment  i s not  

pr oper .   We f ur t her  concl ude t hat  t he f i l ed r at e doct r i ne does 

not  bar  t he pl ai nt i f f s '  c l ai ms because ( 1)  t he Schmi dt s do not  
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seek a " pr i v i l ege"  wi t hi n t he meani ng of  t he f i l ed r at e 

doct r i ne,  and ( 2)  as st at ed i n Hof f mann,  conf or mance wi t h t he 

PSC' s f i ndi ngs does not  abol i sh Nor t her n St at es'  common- l aw dut y  

of  or di nar y car e.      

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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